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ABSTRACT

In ite report on the bill (S. 1361) for the general
revision of the copyright law, the Senate Committee on the Judiciary
presents its amendments to the bill followed by its analysis and
reconnendations. As amended, the bill provides for the general
revision of the copyright law, the establishment in the lLibrary of
Congress of a National Commission on New Technological Uses of
Copyrighted Works, and a newv type of protection for ornasental
designs of useful articles. Included in the analyses are the
additional views of Senator John V. Tunney on the cable television
provisions of the bill, and those of Senator Hugh Scott on the cable
television and recording arts performance royalty sections. A
minority report suggests changes in the recording arts performance
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REPORT
together with

ADDITIONAL AND MINORITY VIEWS

(' To accompany 8. 1361

The Committee on the Judiciary, to which was referred the bill
(8. 1361) for the general revision of the cupyright law, title 17 of the.
United States Code, and for other purposes, having considered the
same, voports favorably thereon, with an amendment. in the nature of
a substitute, nud reconmmends that the bill, as amended. do pass,

AMENDMENT

Strike all after the enacting clause and insert in lieu thereof the
following:

TITLE 1—GENERAL REVISION OF COPYRIGHT LAW
Nee, 101, Title 17 of the U nited States Codey entitled “Copyrights,”

iz heveby amended in its entivety to read as follows:

TITLE 17—COPYRIGHTS
CHAFTER - Sec.
1. SURIECT MATTER AND SCOPE OF COVYRIGHT e et e 101
2. COrYRIGHT OWNERSHIP AND TRANSFER o oo g mm- 201
3. DURATION OF COPYRIGHT _ . oo ceeeeeeee mmmnmcmemmmmeemeecemmemm———— 301
}. Corvricur NoticE, DEFOSIT, AND REGISTRATION oo e 401

% (Star Print)

No. 93-983 -

e



Jo COMYRIGUT INFRINGEMENT AND REMEDIES . oo 501
0. MANUCEACTERING REQUIREMENT AND IMPORTATION < oo /01
T COPYRIGUT OFFICK oo oL 701
N Ccoryrigur RovaLry 'lmm Nl e e —c————————— 801
Chapter 1.~SUBJECT MATTER AND SCOPE OF
COPYRIGHT .
See. ¢

101. Definitions.

102, Subject matter of copyright: In general. . .
103, Sabjeet matlers of eoppright Compilations and derivative works. #
10§. Subject matter of coppright: National origin,

195. Nubject mattcr of eopyright: United States Government works.

106. Ercluzive rights in copprighted works.

107. Limitations on crolusive rights: Fair use.

108. IAmtta{ﬂms on exclusive rightz: Reproduction by libraries and arohives.

TITLE 17—COPYRIGHTS—Continued
Chapter 1.—~SUBJECT MATTER AND SCOPE OF
COPYRIGHT—~Continued

Nee.

9. Limitations an crelusive rights: Effcet of transfer of particnlar copy or
phonaorecord.

19, Limitations on cxetusive rights: Ercmption of certain pevformances and
displays,

1L1. Limitations on cxclusive rights: Secondary transmissions,

12, Limitwtions on exelusive vights: Ephemeral reeordings.,

113, Scape of erclusive rights in pictorial, graphic, and sculptnral works,

11}, Scope of erelusive rights in sound recordings,

115, Seape of exclnsive rights in nondramatio nusical works: Compulzory Heense
Jor making and distributing phonorecords,

HIE. Seope of erclusive rights in nondramatio masival works and sonnd record-
ings: Public perfornances by means of eninoperated phonoreeord players,

117, Scope of crelusive rights: Use in eonjunetion with compulers and similar
information. systems,

§ 101. Definitions
A uscd iu this title, the following teoms and theiy caviant forms Y
mean the following :
dnSunonymons work™ is a work an the copies or phonorecords
of which no natural person is identificd us anthor.
“Audiorisual works™ ave works thut consist of u series of reluted
inayes which wee intrinsically intended to he shown by the use of
machines or devices such s projectors, vicwers, or clectronic

cyuipment, together with aecompanying sounds, if any, regardless
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of the natare of the matevial objects, such ax films or tapes, in
which the works are embodied,

The “best edition™ of a work is the edition, published in the
United Stutes at any time before the date of depasit, that the Li-
hrary of Congress determines to be mast snitable for its purposes.

L person’s “ehildven™ ave his immediate offspring, whether
leyitimate or not, and any ehildven legally adopted by him.

ok “collective work™ is a work, such as « periadical issue, an-
thology. or encyclopedin, in which a number of contributions,
constituting separvate and independent works in themsclves, are
assembled into « collective whole,

A Yeompilution™ iz a work formed by the colleetion and assem-
Ming af pre-ceisting materianls or af data that ave selected., coordi-
nated. or arvanged in such a way that the resulting work as a
whole constitutes an oviginal work aof antharship, The term “com-
pilution™ includes collective works,

“Capies™ are material objects, other than phonorecords, inarhich
« work is fired by any method now known ar luter developed. and
from. which the work can he perceired, veproduced, or otherwvise
communicated, cither dirvectly or with the aid of a machine or
deviee, The term “capics™ includes the matervial ohject, other than
o phonorecord, in which the work ix first fired.

“Capyright ownce’ avith vespect ta any one of the exclusire
rights com prised in o copyright, refers to the owner of that par-
ticulur right.

Lovork is ccreated™ when it is feed in oo copy ar phonorecord
for the pest time: whore a work is prepaved orer a period of time.
the portivn af it that hux heen fived at any pavticular time con-
stitutes the awork ax of that time, and where the work has been
prepaved in different rersions, each cersian constitutes a separate
work,

A Sderivative work™ is .« work based upon one or more pre-

eristing works,such as o translation. musical arrangement. dram-
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atization, fictionalization, motion picture rersion. sound record-
ing. art reproduction, abridgment, condensation, or any other
form in achich a work may be recast, transformed. or adapted. A
work consisting of editorial revisions, annotations, cluborations.
or other modifications which, ax a whole, represent an oviginal
work of authorship, iz uderivative work.”

A vdevice “machine.” or *procesx™ is one now known or later
dercloped.

Lo sdisplay” a work means to show a copy of it, cither divectly
or by means of a film, slide, television image, or any other deviee
or process or, in the case of « motion picture or other audiovisual
worl t show individual images nonsequentially.

A work is fired” 1o a tangible medium of expression when its
emhodiment in a copy or phanorecord, by or under the authority
of the author, ix sufficiently peemanent or stuble to permit it to
be perecived, reproduced, or otherwise communicated for a period
of wmare than transitary dwration. A work consisting of sounds,
images, or hoth, that are heing transmitted. is “fired” for pur-
pases of this title if a firation of the work is heing made simultane-
ously with its transmission.

The termx ~including™ and “such ax® are illustrative and. not
limitatiee,

A “joint work™ is « work prepurcd by two or more wuthors
with the intention that their contributions he meryed into insepa-
vable or interdepende nt parts of a unitary whole.

“Literary works”™ are works other than audiorvisual works,
crpressed in words, wumbers, or other cerhal or numerical sym-
bols or indicia, requrdless of the nature of the material ol jects,
sineh ax hooks, periodicals, manuseripts, phonavecords. or film. in
which they are embodied.

“Wotion pictwres” are andiovisual wrorks conxisting of a scries
af celated images which, when shown in suecession, impaect an

fmpression of motion, together 1with aceon punying sonnds if any.



T'o “perform™ a work meqns to reeite, vender, play, dance, or
act it, either divectly or by means of any device or process or, in
the case of a motion picture or other audiorisual work, to show: its
images in_any sequence ar to make the sounds accom ranying it
audible, and, in the case of a sound recording, to make audible
the sounds fixed in it.

“Phonorecords” are material ob jects in which sounds other than
those arcompanying a motion picture or other audiovisual work,
are fired by any mNIer 00 known or later dereloped, and from
which the sounds can be perceived, reproduced, or otherwise com-
municated. either divectly or with the aid of a machine or device,
The term “phonorecords” includes the material object in which
the sounds are first fizved.

“Pictorial. graphic, and seulptural works” include two-dimen-
sional and three-dimensional works of fine, graphie, and applied__

art, photographs, prints and art reproductions. maps. globes.
charts. plans, dingrams, and models.

A “pgcudonymous work™ is a work on the copies or phono-
records, of iehich the anthor is identified under a fictitions name,

“Publication™ is the distribution of copiex or photorccords of a
work ta the public by sale or other transfer of ownership, ar by
rvental, leuse, oy lending, T'he offering to distribute copies or
Phonorecords to a group of persons for purposes of Jurther dis-
tribution. pubiic  perfornance. op public display. conatitutes
publication. A public performance or display of u work does not
of itself constitute pnhlication.

To perform or display o work “pullicly® means:

(7) to perform or display it at a Place open to the public or
at any place rehere a substantiol nnmber of prrsons outgide
of a normal civcle of a family and its social acquaintances ig
gathered ;

(2) to transmit or otherwise communicate a performance

or display of the work to a place specified by clause (1) or to
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the public, by means of c)o.ay device or process, whether the
members of the public caphible of receiving the performance
or display receive it in the same place or in separate places
and at the sume time orat different times.

“Nound recordings™ are works that result from the fixration of
@ scrics of musical, spoken, ar other sounds, hut not including the
xounds accom panying « motion picture or other andiocizual work,
reguedless of the natwre of the matervial objects, xuch as disks,
tapes, or ather phonorceords, in which they are ewmbodied.

“Ntute™ ineludes the Distriet of Columbia und the (ommon-
woalth of Pucrto Rico, and any tervitories to which this title is
made applicallle by an act of Congress,

A ctransfer of copyright ownership™ is an ussignment, mort-
quge. caclusive license, or any other conveyance, alienation, or
hipotheeation of o copyright or of any of the cxelusive rights
comprised in a copyright, whether or not it is limited in time or
pluce of effect. hut not including a noncrelusiee license,

A transwmigsion progran” is o hody of matervial that, us an
agqreqate, has been produced for the sole purpose of transmission
to the publicin sequence and s a unit,

To “transmit™ o performance or display is to communicate it by
any device or process wherehy images or sounds are received
he yon the place from which they are sent.

The ~Uwited States’ when used in a geographical sense. com-
pris. s the sereral States, the Distriet of Columbia and the Com-
mowwedlth of Poerto Rica, and the orqanized tervitories wnder
the jurisdivtion of the Iwited States Gorernment,

A wuseful article™ is an article having an intvingie utilitarian
function that is wot mercly to portray the appearonce of the
article oy to roneey information. An article that is normally a port
of « uscfol avticl iy considered a >usefol acticle.”

The anthor’s “widow™ or “widower™ is the anthor’s surviving
spovse wnder the law of his donivile at the time of his death,

whether o0 not the spouse has later remareicd,
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L “work of the I “nited Statex Gorcrnment™ jg ) work prepared
by an offcer or e Playee af the I nited States Gorernment aq part
of kis official dutics,

A “work made Jor hire® ig .

(1) @ work repared by gn employee within the scope of
hig em Moyment,; o)
(2) a varp speciclly ardeved o commissioned fop us ax
a contribution to o collective work, ay o part of a motion pie-
thre or othe, audiovisnal work, ag translation, as q supple-
mentary work, gg o compilation, uy an Instructional topt, gy
a test, ax angwe, maoterial for a tost, ge o photographie )
other portrait of one ar mope PerSens. or as an atlus, i'f the
Navticn CXPresly agree in a ritten ingtrument signid by
them that the worg. *hall be considered o work mude fop hire.
A supplim, Nty 1rork™ is 4 wpf reepared for publication
@8 4 Sceondary adjunct to 4 work by anothe, author for the
Purpose of introducing, concluding, Wistrating, cxplainiig,
rerising, com menting upon, o) AR NG in the nge of the othe,
"ork, sueh oy Sorcwordy, aflerwords, Pictorinl 1Mustrotions,
maps, charts, tahles, cditorial notes, masical Orrangements,
ONRICCr mate ol Tor tests, bi’;/io_qrnp/oim. cppeadires, gnd
inderes, .|y “instructional g w8 a literary, Pictorial, o
graphic wopf rrecpared for publicatio, with the purpose of
WSCin SYRLemat e instroctional aetivities,
§ 702, Subject matter of copyright: In general
(0) Copyrighs rrotection subsists, iy wecordance with rhiy 4141, . in
Original g pfey of wuthorsh op fired fy only Langible e ding, of c.oppy s-
Si0n, now hepore,, or ot derelopd, From b, the y can, by Perecived,
veproduced, o, oth, UG conm Wucaled, cither o7y, iy or with the wid
of « maching o, o, vice, Wopkes of “nthorship (nelud, 1), followiny
ol qoiies
(1) litcrary wophes

(2) musiigl 1000k, im-/m/in!/ “ny NECOMPANYLG o, :
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(.3) dramatic workes. including anl aceom panying muxies
(4) pantomines and chorcoyraphic workss '

(5) pictorial.gra phicoand senl ptural works:

() motion pictures and other andiorisnal ViR

(7Y sonnd recordings.

(hy In no caxe does copyright protection for an original work of
anthorship cotened to any ideas plan, procedure. process. xystem.
method of opcration, conee pt. princi ple.or discocery. yequrdless of the
form in which it ix deseribed, caplained! iMustraled, or embodicd in

saeh work.

§ 103. Subject matter of copyright: Compilations and derivative
works

a) The subject matler of copyright ax apecified by scotion 102 in-
clndes compilations and derivative works. but protection for a work
employing rre-cristing matervial in which copyright anbaists does not
vrte nd to wey part of the work in which el matcrial has heen wsed
wndaw fully.

(b)Y The copyright in a compilation or devivative work extends
only to the material contributed by the aunthor of sueh work. ns dis-
tinguished from the pre-existing matevial cmployed in. the work.
and does not imply any exelusive vight in the pre-eristing material.
The copyright in aneh wrork is inde pendent of. and docs not affect
or enlarqe the seope. duration, ownership, or snbaistence of. anyj copy-
viqht protection in the pre-cristing material,

§ 104, Subject matter of copyright: National origin

(@1 U xrearisuen WorKS. - The works specified by sections 102 and
1.3 while i published. are sub ject to protection ander this title with-
out reqard to 1he aationality or domicile of the author.

(by PUBLISHED Works.— The works specified by sections 102 and
103, when published. are subject to protection under this title if—-

(1) on the date of first publication. one or more of the anthors

is a national or domiciliary of the " nited States. or is ¢ national,



domiciliary. or sovereign authority of a. forcign nation that iz v
prty to a copyright treaty to which the United States is ulso a
party; or

(2) the work ix first published in the United States or ina for-
eign nation that, on the date of first publication, is u party to the
Universal Copyright Convention of 1952; or

(3) the work is first publishedl by the I'nited Nations or any
of its specinlized agencies, or by the Organizntion of American
Stutes,; or

(4) the work comes within. the seope of n Presidential procla-
mation, Whenever the President finds that o particular foreign
nation. cxtends, to works by authors who ave nationals or domicili-
aries of the United States or to works that are first published in
the Tnited States, ropyright protection on substantiully the sume
basis as that on which the foreigr nation extends protection to
works of its own nationals and domiciliarics and works first pub-
lished in that nation, he may by proclumation extend protection
under this title to works of which one cr more of the authors is,
on the date of first publication, u national, domiviliary. or sor-
creign anthovity of thoat nation, or which was first published in
that nation, The President may rvevise, xuspead, or reroke tny
xuch proclomation or impose any conditions or Lmitations on
protection vuder a proclamation,

() The copropeiation, by o gorernmental oryanization of u for-
cign. conntry, of o copyright, or the vight to seenrve o copyright, or
iy vight comprised wa copyright, or an yright in a work for which
copyright may he secused. or the transfer of a copyritht or of any snch
vights or the pprer to anthorize any wse of the wark thercunder, from
the anthor oy c-n/;_l/riy’rl owner to o qorernmental agency of o 'furri{/n
countey pursoant to any how, decece, requlation, order or other action
of the qorerument cHlecting oe requiring such transfer, shall not he

wivew effect forthe purposes of this tithe,
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§ 105. Subject matter of copyright: United States Government
works

Copyright protection under this title is not aruilable for any work
of the I'nited States Government, but the United Statex Gorernment
ix not precluded from reeciving and holding copyrights transferred
to it by assignment, hequest, or oths rivisc.
§ 706. Exclusive rights in copyrighted works

Subject to sections 107 through 117, the owner of copyright under
this title has the exclusive vights to do and to authorize any of the
following :

(1) *o repraduce the copyrighted work in copies or phono-
records:

(2) to prepare devivative works based wpon the copyrighted
work:

(3) to distribute copiex or phonorecords of the copyrighted
work to the public by sle or other transfer of mwenership, or by
vental lease,orlending :

(4) 70 the case of Lteravy, musicul, dramatic,and choreographic
works. pantowimes, molion pictires and other audiovisual works,
and sonnd yecordings, to pervform the copyrighted work publicly:

(3) n the case of Lterary, musionl, deamatic and choveoyra phic
works. patomimes, wnd pictocial. graphic. or sevlptural works.
swchading the individual imagex af o motion pictuve or other
andiorisual work. to displuy the copyrighted work publicly.

§ 107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of section 106, the fuir use of o
capyrighted work, including such e by reproduction in copies or
phonorecords or by any other means specified by that section, for pur-
poses such ax eviticism, commenl news peporting, teaching, scholar-
ship, or vescarch, s not an infringement of copyright. Indetcrmining
whethe v the use madv of o work in any purticalar cose g fuir use
the fuctors to be considered shatl include :

(1) the purpose and chavacter of the wse
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(J) the nature af the copyrighted work
(3) the wmonnt and substantiality of the portion used in re-
lution to the copyrighted wark us a whole  and
C3Y the ot of the wse wpon the pote ntiol mrket for or raluc
of the copyrighted waork.
§ 08, Limitations on exclusive rights: Reproduction by libraries
and archives

() Notwithstanding the provisions of scetion 106, it is not an in-
fringement of copyright for u librury or archives, or any of its em-
Ployees acting within the scope of their employmint, to reproduce no
more thuo one vopy or phonorccord of a work, oi distribute such copy
or phonorccord, under the conditions specified by this section, if:

(1) The reproduction or distribution is made without any pur-
prose of divect or indivect commereinl advantage; and

(2) The collections of the library or archives are (1) apen to the
public,or (iiy availabli- not only to rescarehers affilioe X with the
libravy or archives or with the institution of which .t is a part, but
#lsa to othe s persous doing research in a specialized field,

(3) The veproduction or distribution of the work includes
notice of copyright.

(B) T'he rights of reproduction and distribution under this section
apply to a copy or phonorecord of an unpublished work duplicated in
fuesimile form solcly for purposes of preserration and security or for
deposit for research use in another library or archirves of the type de-
sevibed by clowse (2) of snbscetion (a), if the copy or phonorecord
reproduced is corecntly in the collyetions of the library or archives.

() The vight of v prodvction under thiz section applies to a copy
or phonorecond of u published work duplicated in. facsimile fornsolely
for the purpose of voplocenicnt of o copy or phonorceord that is dam-
wged., diteviovating. lost. or stolon, if the library or avchives has, after
« reasonable offort, detevmined that un wunsed replacement cannot be
ohtained at a fair price,.

() The vights of reproduction and distribntion under this section
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apply to a copy. made from the collection of u library or archives
where the user makes his request or from that of another library or
archives, of no more than one articls or other contribution to a copy-
righted collection or periodical issue, or to a copy or phonorecord of a
small part of any other copyrighted work, if :

(1) Tke copy becomes the property of the user, and the library
or arehivea has had no notice that the copy would he used for any
purpose other than pricate study, scholavship, or research; and

(2) The library or archires displays prominently, at the place
where orders ave accepted, and includes on its order form. a warn-
ing of copyright in accordance with requirements that the Reg-
ister of Copyrights shall prescribe by regulation.

(€) The vights of reproduction. and distribution under this section
apply to the entive work, or to a substantial part of it.made from the
collection. of a library or archives where the user nnkes his request or
from that of another library or archives, if the library or archires has
first determined, on the hasis of @ reasonable investigution that a copy
or phonorccord of the copyrighted work cannot he obtained at a fair
price,if

(1) The copy becomes the property of the user, and the library
or archives has had no notiee that the copy would be used for any
purpose other than private study. scholarship, or vescareh; and

(2) The library or archives displays prominently, at the place
where arders ave aceepted. and includes on its order form.a warn-
ing of copyright in accordance with requircments that the Register
of Copyrights shall prescribe by regulation.

(f) Nothing in this section—

(1) shall be construed to impose liability for copyright in-
Fringement upon a Lbrary or avchives apits cmployees for the un-
supervised wse of reproducing equipment located on its premises,
provided that such equipment displays a notice that the making
of a copy may be subject ta the copyright law '

(2) ercuses a person who uses such veproducing cquipment or
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who requests a copy under subscetion (d) from liability for copy-
right infringement for uny such act, or for any later use of such
copy. if it exceeds fair use as provided by section 107 |

(3) 7 any way affccts the rght of fair use as provided by sec-
tion 107, or any contractual obligations assumed at any time by
the library or archives when it obtained ¢ copy or phonorecord of
@ work in its collectiona,

(9) The rights of reproduction and distribution under this section
extend to the isolated and unrelated reproduction or distribution of a
single copy or phonorecord of the same material on separate occasions,
but do 1ot extead to cases where the library or archives, or its em-
ploycee '

(1) is mweare or has substantial reason to believe that it is en-
gaging in the related or concerted reproduction or distribution of
maltiple copiex or phonorecords of the same material, whether
made on one occusion or over a period of time, and whether in-
tended for aggregate use by one or more individuals or for sep-
@rate use by the individual members of a group, or

(%) enguges in the systematic reproduction or distribution of
single or multiple copies or phonorecords of material described
in subscetion (d).

(R T'he rights of reproduction and distribution under this section
do not apply to a musical work, u pictorial, graphic or scol ptural work,
or a motion picture or other audio-risual work, cxcept that no such
limitation shall «pply with respect to rights granted by subsections
(b) and (¢).

§ 109. Limitations on exclusive rights: Effect of transfer of par-
ticular copy or phonerecord

(@) Notwithstanding the prorisions of scction 106(3), the owner of
w pucticulur copy or phonorccord baefully made vnder this title. or any
rerson anthorized by him, ix entitled, without the authority of the
copyright owner, to scll or otherieis dispose of the possession of that

copy or phonorecord,
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(b) Notwithstanding the provisions of section 106(3), the owner
of « particular copy lawfully made under this title, or any person
anthorized by him, is « utitled, aeithoat the authority of the copyright
owner, to display that copy publicly, cither divectly or by the projec-
tion of no more than one fmage at a time, to vicwers present af the
place where the copy is located.

(¢) The privileges prescribed by subscctions (a) and (b) do not,
unless authorized by the copyright owner, extend to any person who
has acquived possession af the copy or phonorecord from the copy-
right owner, by rental. lease, loan, or o*herwise, withont acquiring
ownership of it,

§ 110. Limitations on exclusive rights: Exemption of certain per-
formances and displays

Notwithstunding the prorvisions of scction. 106, the following are not
infringements of copyright :

(1) performance or display of a work by instructors or pupils
in the course of face-to-face teaching activitics of a nonprofit
cdvcational institution, in. a classroom or similar place devoted
to instruction, unless, in the case of a motion picture or vther
andiorisnal work, the performance, or the display of indiridual
imuges, is given by means of a copy that was not laiefully made
under this title and that the person responsible for the perform-
ance kaew or had reason to helicre was not lawfilly made

(2) performance of u nondramativ Yiterary or musical work or
of a sound revording. or display of a work. by or in the conrse of
a trunsinission. if :

(A) the performance or display ix a reqlar part of the
systemntic instrnctional activities of a gorernmental hody or
anonprofit educational institution; und

(B) the performance or display ix divectly related and of
material assistance to the teaching rontent of the transmis-
sion ; and

(€7 the transinizsion is made primarily for:
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(i) reception in classrooms or similar places normally
devoted to instruction. or

(it) rveception by persons to whom the transmission i
directed because their disabilitics or other special civeum-
stanees prevent their attendance in classrooms or similar
placcs normally de roted io instruction. or

(#ii) reception. by officers or employees of gorernmen-
tal bodies as a purt of their official duties or cmploy-
ment,;

(3) performance of « nondramatic literary or musical work
or of a dramatico-musical work of a religions nature. or o f a sound
recording, or display of @ wrork, in the course of serviees at a pluec
of worship arother veliqions assem hly:

(1) performanece of a nondramatic litevary or mousical work or
of wsonnd yocording, othevwise thaw in a transmission to the pih-
lie awithout wny purpose of divect op indiveet commereiol advan-
tage amd aeithout payment of wny fee or other compensation. for
the pevformance to any of its pPorformers, promoters, or orgo-
nizers, if;

CAY there is no divect ov indivet admission charge, ar
(1) the provecds, after d. docting the reasonable costs of
producing the performance, are vsed cacluvsively for ediuca-
tional, veligions, or charitable prrposes and not for private
financial gain, cocept where the copyright owner hus served
notice of his objociions to the peeformanee under the follom-
ing conditions:
() The wotice shall be in writing and signed by the
copyright owner or his doly authorized agent; and
() The notice shall be served on the person respon-
sehle for the prrformance at least seven doyx before the
date of the performance. and shall state the reasons for

his ohjcetions: ond
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(#i?) The notice shall comply, in form, content, and
manner of screice, with requivements that the Register
of Copyrights shall prescribe by regulation;

(3) communication of a trangmission embodying a performance
or display of « work by the public reception of the transmission
on a &ingle veceiring apparatus of a kind commonly uscd in pri-
rate homes, unlixs:

(A) a dirvect charge is made to sec or hear the transmis-
sion: or

(B) the transmission thus reccired is further transmitted
to the publie;

(6) performance of a nondramatic musical work or of a sound
recording in the conrse of an annual agricultural or horticultural
fair or exhibition conducted by a gorernmental body or a non-
profit agricultural or horticultural organization;

(7) performance of a nondreamatic musical woik or of a sound
recording by a rending cstablishment open to the public at large
without any dirvect or indirect admission charge, where the sole
Jurpose of the performance is to promote the rvetail salc of copies
or phonor cords of the work and the performance is not trans-

mitted ymu/ the p/u(‘r where the establishment is located,

§ 111. Limitations on exclusive rights: Secondary transmissions

(a) Cerrars SecoNpary Traxssissioss IExemprep.—The second-

wry transmission of « primary trangmission embodying a performince
or display of a work is not an infringement of copyright if :

(1) *he sceondury transmission is not made by a cable system,

and consists entively of the reluying. by the management of a

hotel, apartment house_ar similuy establishment, of signals trans-

mitted by a hroadcast station livensed by the Federal Communica-

tiems Commission. within the loeal sevcice area of such station, to

the pricate lodgings of guests or residents of such establishment,

and 1o diveet chavge is made to sce or hear the secondury trans:

nis8ion ! or
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(2) the sccondary tranxmixgion is made aolely for the purpose
and under the conditions specificd by clause (.2) of seetion 110 or

(:3) the xecondary transmission iy made by a common, contract,
or special corrvicr who hox ne divect or indivect control vrer the
content or selection of the Promary transmission or orer the par-
ticulur vecipicnts of the sccondary transmission, und whose ac-
FEvitics with vospect to the sceondury transmiseion consist xolel y of
providing wives, coblix, or other comm nnications channels for the
use of othees: Pravided, T hat the provisions of this cluuse extend
only to the activitics of suid carvicy with vespect to xccondary
tranxmissions and do not ercmpt !’_fl'l)lll liahility the uetivities of
others with respect to their gy primary or secondury tronsmis-
gion ; or

() the xecondury transmission ix not mady hy « cable system but
i muade by a gocevmmental hody. or other nonprofit orgunization,
without any purpose of divcet or indirect commeresal ad raatage,
and iithont charge to the recipients of the sceandury tranxmission
othe r than uxsessments neee ssry to defray the actual and reason-
ahly costs of maintaining and opepating the xecondury tronsmis-
810n service,

() Skcoxpary TraNsMISSION oF Privary Travssrssioy 10 Coy-
TROLLED Grove.—Notwithstanding the provisions of subscetions (a)
dvd () the sceondary brapsmision ta the public of'w peinnry traps-
mission e mhodying o perfoimipec or display of u worl: is actionable as
anact of infringoment voder section Sl awdl i fully sulijeet to the
remedics provided by sections 5n? theough 506, if the privary trans-
mission ix pot male for veecption by the public at lage it is con-
teolled and lmited to veception by particular memhers of the public,

() SecoNpARY TRANSMISSIONS BY CABLE SYSTEMS.—

(1) Subject to the provisions of clunse (2Y of this subsertion, ser-
ondury transimissions to th public by a cable system of « primuary
Leansmission made by u byowdeast station lieensed hy the Fedeval €om-

munications Conmission avd cuthod ying o peeformance oedisplay of o
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work shall be subject to campulsory licensing upon compliance with
the requirements of subscction (d) in the following cases:

(A) Where the signals comprising the primary tranzmizsion
are exclusively «urol and the secondury tronsmizsion is per-
mizsible under the rules. regulations or authorizations of the
Federal Communications Commission: or

(B) Where the community of the cable aystem. is in whole or in
part within the local service area of the primary transmitter; or

(C) Where the carviage of the signals comprising the second-
ary transmission ix permiszsible under the rules, regulations or
anthorizations of the Federal Communications Commission.

(2) Notwithstanding the prorisions of elause (1) of this subsection,
the sccandary transmission to the public by o cable system of a primary
transmission made by a broadecast station licensed by the Federal
Communications Commission and emhodying o performance or dis-
play of o work ix actionalle as an act of infringement under section
301, and iz fully snbject to the remedies provided by scctions 502
through 506, 'n the following cazes:

(A) Where the carringe of the zignals comprising the sccondary
transmission iz nat permissible under the rules. regulations or
authorizations of the Federal Communications Commiszion: or

(B) Where the cable system. at least 0n _monll: hefore the date
of the secondary transmission, has not recorded the notice apeci-
fied by subsection (d). ~

() Cowrersory Licexse For SEcoxpary TRANSMIS310NS BY CABLE
SySTEMS —

(1Y For any sccondary transmission to be subject to compilgory
livensing under snbsection (), the calle system. shaoll at least one month
hefore the dute of the sccandury transmizssion or within 30 days after
the enactment aof this Aet, whichecer date is later. vecord in the Copy-
right Offce,a notice including a stutement af the identity and address
of the person 1who owns or operafes the sccondary bransmission s reice

or Rus poire  fo c.ocreise pranary contvol orer if together with the name
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and lacation of the primary transmitter, or primary transmitters, and
thercafter, from time to time. xneh further information ax the Register
N of Copyriyhts shall preacvibe by regnlation to carry out the pirposes
i‘?é; 0; this clonse,
- (2) A cable system. whose sccondary transmisgions have been sulb jeet
to compulsory licensing under subecction (r) shall, during the months
of Jawnary. April, July, and October, deposit with the Register of
° Copyrights, in accordunce with requircments that the Register shall
preseribe by regnlation—
1Y b statement of acconnt, vocering the three manthy neat
preecding, epecifyina the number of charinels on which the cable
Sy&lem made secomlary transmissions to its subseribers, the nemes
and locations of all primary tranxmitters whose transmissions
were further transmitted by the coble system, the total number
of subxeribers to the cabl: system, and the gross amounts paid to
the cuble system rvexpective of xource and xeparate statements of
the yross revennes paid to the cable xystem Tar ad vertising, leased
channels, and cable-caxting for which o rer-program or per-
channel charge is made and hy subscribers for the basie service of
providing zecondary transmissions of primary hrowdecast trons-
mitters; und
(Y A total rayalty fee for the period carered by the state-
mentscomputed op the haxis of specified peveeatages of the gross
reecipts from subsevibecs to the cable serriee during said period
for the husic service of providing secondary tronsnissions of
primarvy browdeast transmitt, r8, a8 follows:
() Vo percent af any gross receipts up to SH0400;
(77) 1 pereent of any groxs receipts totalling more then
) SI0000 hut not more than NNI O
(iti) 1% pereent af any gross receipts totolling more than
SEOO00, bt not more than 8120000 »
(ir) 2 percent of “ny groxs receipts totalling more than

N1200800, hut not more tha S1600000: and

ERIC

Aruitoxt provided by Eic:



20

(v) 2, percent of any gross receipts totalling more than
£160.000.

(3) The royalty fees thux deposited shall be distvibuted in accord-
ance with the following procedures:

(A) During the month of July in each year. every person claiming
to be entitled to compulsory license fees for secondary transmissions
made during the preceding twelre-month period shall file a claim
with the Register of Copyrights. in accordance with requirements that
. the Reyinter shall prem-.ibe by regrlation, Yotwithstanding any pro-
visions of the antitrust laws (us designated in section 1 of the Act of
October 15. 1914, 38 Stat. 730, Title 15 U7.N.C. section 12, and any
amendments of such laws), for purposes of this clause any claimants
may agree among themselves as to the proportionate division of com-
pulsory licensing fees aumony them, may lump their claims together
and file them jointly or as a single claim, or may designate & common
agent to receive payment on their behalf.

(B) After the first day of August of each year. the Regiafer of
Copyrights shall determine whether there exista a controversy concern-
ing the atatement of acconnt or the distribution of royalty fees. If he
determines that no snch controrersy exists. he shall, after deducting
hix reasonable administrative costs under this section, distribute such
fees to the copyright virners cutitled, or to their designated agents.
If he finds the cxistewee of a controrersy he shall certify to that fact
and proceed to constitute a panel of the Copyright Royalty Tribunal
in aceordanes with section 8.3, In snch cazex the rensonable adminis-
trative costs of the Register nnder this section shall be deducted prior
to distrshution of the rayalty fec by the tribunal.

() During the pendency of any procecding under this subsection,
the Reqister of Copyrights or the ( ‘opyright Royalty Tribunal shall
withhold from distribution an amonat sufficient to satisfy all claims
with rexpect to wehich a controrersy erists, but shall hare discretion
to proceed to distribute any amonnts that are not in controrersy.

(e) DEFINITIONS.—
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A used in thix section, the following terms and their variant forms
mean the following :

A S primary transmission™ ix a bransmisgion made to the publie
hy the transm itting facility whoxe xignals ar heing vecetrved and
furflu';r tranxmitted by the sceondary Lranxin inxion seriice, regard-
Texs of where or when the performance or display wax first
tranxmitted,

o A “secondary tranxmission™ is the further transmitting. of «
primary tnmsmizsion simultancously with the primary trana-
mixsion or nonximultanconxly with the pribmry transmission if by
o “vuble system™ wot located in whole orin part within the baund-
ary of the forty-cight contigros States.

A cable system™ is a facility, located in any State, Territory.
Trust Tervitory or Possession that in whole or in part receires
xignals transmitted or progroms hroudcast hy one or more tele-
pision broodeast stations licensed by the Federal (‘ommatnications
C'ommiscion und makes scecondary transmisxions of anch signalx
or programs by wircx, cablex, or other contmunication® channels
to xubscribing members of the public who pay for auch serviee,
For purposcs of determining the rogalty fre nnder subsection
(Y (2Y(B). twro or mor cable systems in contiquons communi-
tiex under common ownership or control or operating from. one
hoadend xhall be considered asone system.

The “local s reice area of primary transmitter™ comprisex
the ama in whish a telervizion broadeast station iz entitled to
Inxist wpon ilx xignal being petransmitted by a eable xystem
pursnant to the pulex and requlations of the Federal (ommnanica-
tionx ('ommission.

§ 112, Limitations on exclusive rights: Ephemeral recordings

() Notwithstanding the provisions of section 106, and except in the
case of @ motion pictire or other audioviswal work, it is not ani nfringe-
ment of copyright for a transm itting orqanization entitled to tranxmit

to the public a pevformance or dixplay of o 1rork, under @ license or

O
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transfer of the copyrivht or nader the limitotions on crclusirve rights
n xonnd recardings specified by xection 114(a), te make no more than
one copy or phonorecord of o particular transimission pProgram em-
hadying the perfarmance or dis play, if--

(1) the copy or phonorecord i retoined and used &olely by the
transmitting organizotion that made it, and no furthe, CONicR or
rhanorceomls uyy veproduced from it : and

(2) the copy ar phonoreeard is uxed xolvly for the transmitting
orguanization’s own transmissions within its local service gra, or
for purposex of archival preservation or kecurity: and

(-3) wndexw presereed ceclusively for arehical purposes. the copy
or phanareeopd ix dextruyed within s months from the dute the
transmission proyram 1wax first transwitted to the public,

() Notwithstonding the provisians of section 106, it ix wot on n-
Fringeneut of ropyright for a gocernmentol hody or other nonprofit
organization cutitled to transm it o pertormance o) dixplay of o wark,
Wiy xoetion 11002 or wudey the limitations on el ve vights in
soand recordigs specified by section 115a)s to make wa mare thon
thivty capies or Phonerecords of « pavtienlar transimission program
embadying the performance or dixplay, i f—

(1) no furthe, copies or Phonoreronds ure reproduced from the
copies or phoworccords made wnde, this cluuse ; and

(2) eacept for oue capy or rhonorecord that ma Y be preserred
exclusicely for arehirol Prrposes, the copies or phonorecords are
destrayeid within. xecen years from the date the trnnsmission Jro-
grim wax fivst transmitted to the public,

() Notwithstunding the Procisions of section 106, it is not an in-
frivegement of copyright for o gocernmentol boily or other non Jrofit
orgunization to moke for dixtribution "o more than one copy or phono.-
record furcoch trausmittin G organizetion specified in clause (2) of this
subsection of a porticidar trausmissing prrogram embolying « perform -
ance of o nondrmmatic masicol vo)d of v religions nature, o) of a sound

recording of such a musicol work, ; f—
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(1) there ix no diveet or imlivect charge for moking or dis-
tributing any such copics or phonorecords; and

(2) wonc uf such capies or phonarecards is weed for any per-
formunce ather than a single transmission to the public by a tranx-
mitting arganization cotitled to transmit to the public o perform-
wnce of the work nmder a livense or transfer of the copyright;
and

(8) eacept for one copy or phonarecord that may be prmrm'wd
erclusively for archival purposes. the copiex or rhonorvecords are
oll destroyed within one year from the date the transmission pro-
grum eax first tronsmitted to the publie,

(d) The transmission program. cmbodied in a copy or phonorecord
made wnder this section is not subject to protection as o. devirotire
work under this title ercept with the ewpress consent of the orners of
caopyright in the pre-cisting works cmployed in the progrm,

§ 113. Scope of exclusive rights in pictorial, graphic, and sculp-
tural works

(@) Nubject to the procisions of clanses (1) and (2) of thix sub-
gection, the coclogive right to reproduce o ropyri_qhh'c/- pietorial,
graphic. ar sculpturol wrork in copics nnder section 1006 inclades the
right to reproduce the work in or on any kind of article, whether use-
ful or othericise, L

(1) Thix tith: deex not niford, to the owner of copyright in a
work that portrnys a nse ful article ux sweh, any greater or lesser
vights ieith vespeet to the making, distribution, or display of the
wseful article so partrayed than thos: afforded to sieh works
werlir the lawswhether title 17 of the common lnw or stututes of o
Ntate,in o ffoet on Decembe 31, 1975, us held applicoble and con-
stencd by o conrt in an wetion bronght wnder this title,

. (2) I the cose of o work lawfully reproduced in useful vrticlex
that hace heen offered for sule or othee distributian to the public,
copyright does ot inchale any rvight to prervent the making, dis-

tribution. o1 display of pictures or photographs of sueh orticles
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in cannection with advertisements or cammentaries related tu the
distrilbution or displuy af xuch avticles, oy in connection with news
reparts,

(h) When a pictovial. graphic, or seul ptupal wark in which copy-
right sulsists under this title is wtilized in an originel ornaumental
desiqn of « useful article, hy the capyright proprietor or wnder an
expeess license fram him, the design shall be eligible fur protection
under the prorisians of title I11 of thix Act,

() Protection under this title of a work in wwhich copyright subsists
shall terminate with respect to its utilization in uscful wrticles when-
crer the copyright proprietoy hus obtuined reqistration of an. orna-
mental design of « useful article embodying said work under the pro-
ristans of title IIT of this Aet. Unless and until the copyright pro-
prietor has obtained such vegistration, the copyright pictorial, graphic,
or seulptural work xhall continue in all vespects to be covered by and
subjcct to the protectian afforded hy the copyright subsisting under
this title, Nothing in this scctiaw shall be deemed to create any addi-
tional rights ar protection under this title.

() Nothing in this section shall affect any right or remedy held
hy any person wnder this title in « work in which copyright was sub-
sisting on the cffcctive date of title LT aof this Aet, or with respect to
any wtilization of a copyrighted 1work other than in the design of
wse ful wrticle,

§ 111. Scope of exclusive rights in sound reccrdings

(@) Lovurarions oy Exeresive Rieurs—The ercluxive rights of
the owner of copyright in a sonud recording arve limited ta the rights
spocificd by clunses (1), (3), and (}) of section 106, The erclusive
vights of the owner of copyright in o scund record-ng to reproduce and
perform. it are limited to the vights to duplicate the saund recording
in the form af phonorecords or copics of audiovisual works that
divcctly ar indivectly recapture the wetual sounds fixed in the record-
ing. und to perform those uctual sounds. These vights do not extend

to the making or duplication of another sound recording that is an
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inde pende ¢ Fration of athe, Xnels, or ta the rerformanee of other
Rnds, erepy though sneh sauneds imitate op sim wlate those in the copy-
vighted sonnd recording,

b) 1 "ERFORM 480 Riaurs ), SEINCT.~The exclusire right to per.
Form PUicly, by means aof a phonorecord, , copyrighted literary,
Musical, or diomats,. OV and the caeliugiye right to perform publicly
T capyrighted sonnd recording, oy eparate and independent rights
nuder this tt,e.

(€) Coxprursopy Licexsk ror Prgge PErrorsaxcE op Sovnp
Recorpings—

(1) Subject to the pravisions of sections 117 and 116, the public.
Performance of 4 sound recording is sub Jject to com pulsory licens.
ing undey the conditions Specified by thiy subseetion, if phono-
records of Gt fopp Lo, distributed to the 2eblic under the
anthority of sh,. caopyright ewnep,

C2) iy person who wishes to obtuin q compulsory license undey
this Rubscetion shats L all the Jollowing requirements .

CXY 2o shall at 1o ane month hefore the Public perform.
Onee gnd thereaftor at interrals and in accordance with ye.
Guircments that the Register of Copyrights shall Preseribe
by reyulation, record in the ¢ opyright Office a notiee stating
his Wentity und o yess el decloring his intention to obtain
CCompilRery lieeps, nader this subscction ;

(B) Deposit 1oy, the Reyistey Oof Copyrights, ot onnnal
interrals iy tecordanee wgt), regnivements that the Register
of Copyriyhts shall reeseribe by regulution, o statement of
wecount and o tot,) coylty fee far the Pviod corered by the
Kattcmn wt, hased o), the royalty rotey fpccified by cluise (4).

) L the absenee of 4 negotioted license, fuiluyy 1, record the
notice, file the atcment, g, deposit the royalty feq Preseribed
hy el (3) rewders th, piblic Peeformane, of o xonnd recoyd.-
Ny weticuable oy et of infringement nnder section iy and

Fully xuhjcct to th, PCNedios prorided hy seetions a2 through
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505, but not including the criminal remedies provided by section
a6,

(4) The annual royalty fees under this subsection may, at the
wuscr's option, be comt puted on cither a blanket ora provated basis.
Although o negotiated license may be substituted for the compul-
sory licenxe preseribed by thix subsection. in no case shall the
negotiated ralc amount to less than the applicable rate provided
by this clase. The following rates shall be applicable:

(1) Fora yadio or telerision broadcast station licensed by
the Federal ( rommunications rommission, the royalty rate
shall be as follows:

(4) in the case of « bruedcast station with gross receipts
from its advertising 8ponsors of more than 825,000 but
less than $100000 « years the yearly performance royulty
payment ghall be 8250; or

(i8) in the case of « broadcast station with gross receipts
from. its advertising sponsors of more than L1000 but
lesg than 3200000 a yedr the yearly performance royalty
shall be $750: or

(#i1) in the casc of u broadcast station with gross rc-
ceipts from its ad rertising 8ponsors of more than $200.000
o year, the planket rute shall be one percent of the net
receipts from advertising sponsors during the applicable
period. The alternatire prorated rate is @ fraction of one
pereent of such net reccipts. Lased on « caleulation matde
in accordunce with « standard fornule that the Register
of Copyrights shall prescribe by regulation, taking into
acconnt the amount of the station's commercial time de-
coted to playing copyrighted sound recordings and
whether the station is « radio or telceision broadcaster.

2y Nubject to wetion 111, for buckground music serrices
and other trasmitters of performances of sound recordings
the Munket rate iz 2 pereent of the gross receipts from sub-

weribers or others who pay fo peceire the transinission during
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the applicable period, The alternative provated rate i a frae-
tion of 2 percent af auch gross receipts, based on a calewlation
made in accordunce with o standurd farmula that the Register
of Copyrights shall proseribe by reynlation, taking into ac-
count the proportion of time devoted to musical performances
hy the fransmitter during the applicahle perviod, and the ex-
tent to which the tronsmitter is also the owner of copyright
) in the sonnd recordings pevformed during said perviod,

('Y Foranoperator of coin-operated phonarecord players,
wx that term. is defined hy seetion 116, and for a cable system,
«8 that term is defined by section 111, the cam pulsory licensing
rates shall he gorerned crclusively by those respective sec-
tions.and nat by this subsection,

(D) Farall other users not otherwise erem pted, the blanket
vate is 825 per year for each locotion at which copyrighted
sound recordings ave pirformed. The alternative provated
rate shall he based on the number n_f xeparate performances
of such works dwring the year and, in accordance with a
standard formida that the Register of Copyrights shall pre-
sevibe by regulation, shall not excecd 5 per day of use.

(d) Exesprions.—In addition to users exempted from liability by
scetion 110 or subject to the Provisions of section 111 or 116, any
persowcho publicly performs o capyrighted sound vecording and who
wounld otherwise be svbjuct to liability for xuck performance is -
empted from liability for infri nyement _and from the compmdsory
licensing requirements of this section, during the applicable annual
period, if—-

(1} In the case of @ broadvast station, its gross veceipts from
wleertising sponsorsacere lesy than $25.0M; or

(2) L the case of a background music service or other transmit-
ter of performarees of sowund recordings, its gross receipts from
subscribers or others who puy to veceive the fransm ission were less
than 81000,




(¢) DisrriBurion oF RovaLrigs.—

(1) During the month of September in each year, every person
cluiming to be entitled to compulsory license fees under this sec-
tion for performances during the preceding twelve-month period
shall file a claim with the Register of Copyrights, in accordance
with requirements that the Register shall prescribe by regulation.
Such claim shall include an agreement to accept as final, evcept as
provided in section 809 of this title, the determination of the Copy-
right Royalty Tribunal in any controversy concerning the distri-
bution of royalty fees deposited under subclause (B) of subsection
(e) (2) of this section to which the claimant is a party. Notwith-
standing any provisions of the antitrust laws (the Act of Oc-
tobei 15, 191}, 38 Stat. 730, and any amendments of any such
laws), for purposes of this subsection any claimants may agree
among themselves as to the proportionate division of compulsory
licensing fees among them, may lump their claims together and
file them jointly or as a single claim, or may designate a common
agent iv receive payment on their behalf.

(2) After the first day of October of each year, the Register of
Copyrights shall determine whether there exists a controversy con-
cerning the distribution of royalty fees deposited under subclause
(B) of subsection (c) (2). If he determines that no such contro-
versy exists, he shall, after deducting his reasonable administra-
tive costs under this section, distribute such fees to the copyright
owners and performers entitled, or to their designated agents.
If he finds that such a controversy exists he shall certify to that
fact and proceed to constitute a panel of the Copyright Royalty
Tribunal in accordance with section 803. In such cases the reason-
able administrative costs of the Register under this section shall be
deducted prior to distribution of the royalty fee by the tribunal.

(3) For the purposes of this section—

(A) One half of all royalties to be distributed shall be paid
to the copyright owners, and the other half shall be paid to
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the performers,of the sound recordings far which claims have
heen made undey tlause (1) ;and

(B) During the pendency of any proceeding under this
section, the Register of Copyrights or the Copyright Royalty
Tribunal shall withhold from distribution. an. amount suffe-
cient to autisfy all eluims with respect to which a rontrorersy
erists, hut shall harve diseretion to proceed to distribute any
amountx that are not in controrersy.

(f) ReLatioy 10 Oture Skcrioxs—The public performance of
sound recordings by means of secondary trunsmissions and roin-oper-
wted phonovecord pluyers is gorerned hy sections 111 and 116, rexper-
tively, and not by this seetion, except that theve shall be an equal
distribuiian; of royalty fees for such public performances between
copyright orners and performers s provided by subsection (e) () (1) .
of thig zection.

(9) DeriviTioNs.—Ax used in this section, the following terms and
their rariant forms mean the following :

(1) “Commercial time™ is uny transmission program. the time
for which ix puid for by a commerciol sponsor, or any transmis-
&ion. program. thut is intevrupted by a spot commercial announce-
ment at intervals of less than fourtcen and one-half wminutes,

(2) “Performers™ are musicians. gingers, conductors, actors.
narrators, and others whose performance of a litevary. musical.
or dvumantic work is embodicd in v sound recording.

(:3) “Net veccipts from adrertising sponsors™ constitute (ross
receipts from advertising xponsors lexs any commizsions poid hy «
radio station to advertising agencies.

§ 115. Scope of exclusive rights in nondramatic musical works:
Compulsory license for making and distributing phono-
records

In the case of aondramatic mnsical works, the coclsive vights pro-
vided by clanses (1) and (3) of xcction 106, te make wnd to dixtvibute
phonorccords of such 1waiks, ave xubjcet to com prdsory leensing wndep
the conditions specified by this section.

ERIC

IToxt Provided by ERI



BEST COPY AVAILABLE 30

(@) AvarzasiLity axp Scork o CoMpULSORY LICENSE.—

(1) When phanarccords af o nandramativ musicol work have
becn distributed ta the public wnder the authorvity of the caopyright
owner. amy other peesan may, by camplying with the provisions
of this section, obtain a compulsory license to make and distribute
phonorecords of the work, o persan may obtain u rom pulsory
license only if hix primary purpose-in making phonorecords is to
disteibute them to the public for pricate wse, 4 person may not
abtaiv: a compulsory license for use of the work in the duplication
af a xonnd recarding made by anather,

(2Y A compulsory license includes the peivilege of making a
musical arrangement of the work to the extent necessary to con-
form. it to the style or manner of inteepretation af the perform-
ance sneolecd, hat the arcangement shall wot rhange the basic
milody or fundamental character af the work, and shall not he
subjjeet to protection ax a dirivalive work nader this title, cocept
with the «.opress consent of the ropyright owener.,

() Norick oF INTENTION T0 OBTAIN (0MPULSORY LICENSE; DEs16-
Nariox oF OwxNer or PERFORMANCE RIGHT.—

(1) Ay porson wha wishis to obtain a com pulsory license
wndc r this section shall, before or within thivty days after making,
and hefore distributing any phonorecords of the work, serre notire
of hix intention to do o on the copyright owner, If the registra-
tion or other public records of the Capyright Office do not identify
the copyright mwncr and nclude an oddress at chich notice can
be scresd on him. it shall be sufficicnt to file the notice of intention
in the Copyright Office. The notice shall comply, in form. con-
tent. and manner of sceviee, with requivements that the Begister
of Copyrights shall prescribe by regulation.

(2) 1f the copyright owner 8o requests in weiting not luter than
ten days after sereiee or filing of the notice required by clonse (7).
the pesson excrcising the compulsory liccnsze shall designate, on
@ labcl o0 containe r accompunying vach phonorccord of the work

distributed by him, and in the form and manner that the Llegigter
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of Copyrights shall proseribe by regulation, the nome of the
copyright mencr or hix agent to whom royaltics for public per-
formanee of the work are to be poid,

(3 Failure to scree or fiie the notice vequirved hy clunse (1), or
to desiguate the name of the mwener or agent ox requived by clanse
(2), Joreelases the possibility of a compolsory leense and, in. the
absence of a negotinted license, venders the making and distvibn-
. tion of phonorceords actionable vs acts af infringemnt wader

gection 501 and fully subject to the remedics provided by scetions
3502 through 500,
() Rovarry Pavarre Usper Compursory Licpssg.—

(1) To he entitled to rcecive royalties wnder « compulsary
license, the copyright owner must be identified in the registration
or other public pecords of the Copyright Office. The wwener is
cotitled to voyalties for phonorecords manufoctnred and distrib-
nted ajter he is so identified hut he is wot cntitled to recorer for
any phonovecords precionsly manufactured and distribnted,

(2) Faocept os proacided by clause (1Y, the roydty wnder o
compdzory license shall be payable for « very phonorecard mann-
factwred and distributed ‘v oceordance with the liecnse, With
vespect to each wvork ciwhodicd in the phaworecord, the royalty
ghall he cither three cents, or three quarter cent per minute of
playing time or fraction theveof, whicherer amwount is larger.

(:2) Boyalty jpuayme uts shall be ade on o Tore the turenticth:
day of cach manth and shall include oll yoyaltics foe the month

. wert preceding, Eoch monthly poynent shall he aceom paicd
hy a detailed statement of veconnt, which shall he cevtified hy o
Cevtificd Pablic Acronntant and comply in form, csntent, and
manner of cevtification with cequiviments thot the Legister of
Copyrights shall proseribe bu pegulation,

(4) 1f the copyrigh: awne i docs not veceive the monthly poy-
ment and statement of accannt when duey he may give weitten
notice to the licensee that, unless the defonlt is remedied within

g thicty days from the date of the notice, the compitsory Deens
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will be automatically tevmioated. Such teemination vendees the
making and distvibutinn of oll phonoyecords, for which the roy-
alty had not heen paid., actionable ax acls of iufrivgement aoder
section 01 and fully subjcet to the remedics provided by sections
502 throuyh 506,

§ 116. Scope of exclusive rights in nondramatic musical works and
sound recordings: Public perfv: -ances by means of coin-
operated phonorecord player-

(@) Lesurarioy oy [EExervsive Riaur-—In the case af a non-
distsantic: gpusical work cwhodicd Ju ow phosocccord, aad fn the case
of w sonnd covndivg, the crclasive vight nider cluase (§) of seetion
105t et the work palidicly by wcoans of o coip-opcrated phono-
rocoed playe e is Tnitod ax follows:

(1Y The propuictor of the ostablishment in which the pablie
performinee takes place ix oot linlde: for infringe ment with re-
spct bosach public porformanee woaless:

(.1Y he ix the operator of the phonorecord player: or

(1Y he vefuses or fails, within one month after receipt by
veqistercd or e etificd mail of o veqnests at a time during
which the cevtificate voguived by subelouse (1) (C') of sub-
sevtion (B ix aot afffecd to the phonorecord player, by the
copyright mweac ey to make foll disclosuree, by reqistered or
voctificd wotil, of the identity of the operator of the phono-
record [i/:l.l/: s

2 The ape patar of the coin-operated phonaveeord pinyer may
obtaiv o compnlsocy license to pecform the work publicly on. that
phovorccocd playcr by flivg the application, affirivg the ecrtit-
cate and paying the voyaltios procided by subsection ().

(b) Rrcorparion or Corx-OreraTed P’uoNorrcokn PLAYER, Ar-
FIXaTION OF CERTIFICATE, AND Rovarry 1’avasir Uxprr Coxput-
sory Licrsse. -

o (1) Nwy operator who wishes to obta'n a compnlsory liecnse

for the pablic pecformance of warks on o colu-op rated phovo-
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vecovd playey shall fulfill the Follvwing vrquivements;

CLY Before oo withiv one month aflce such pervformanees
woo neede covailabde i a posbiculas phosoeccod Players and
during the wonth of Jouwnary in coch sucecrding yone that
sucl  porfocwances wre made aeailable i thet peticuluy
phanarceard pliger, he shll b i the Copyright Offiee, in
acemrhicace with oo quice ments that the /"('g/:'.wh-r(/f(’u/}///'/'_(//l e
sl precae e hy coqulation, an application containing the
wtme el adderss of he ope rator of th, Phinaveeond pluyey
ol th mannlfoctarcy aud sceinl wani o or oth v caplicit
dlontipication of the phonoce cond ployee, aud in adilition ta
the Foe povesecibid hy clause (4) of sootion TOS(u), he shall
e pasit eith the Bigister of Capyrights o rayully fec foy
the curvent calendur year af 58 for that Jparvticular phono-
X "ur:, ,:/:I”: ), II' Nt /o /n-r_l'lu'Imlm'o'.\' 1ty Illtll’l' lll'll;’ti’)’l' toh o
purvticalay phonorccord /I’ll”( v for the fivst time :Ifh r -/H,[/ 1
of tiif e, the vayally oo 1o b depasited for the reriainder
of that year shall be 84410,

oy Withiv tw, nly e of veecip of wu application and o
voyally fee puesind to suhlanse (1 o the Regixter of (opy-
ciiphts shall ssxne to th, applicant a cortificete for the phano-
vecocd pluyer,

Y 0w ar b fore Maceh 1 of the war in ahich the certifi-
cale proserihod by subeluuse (1) af this cluuse i3 issued, or
withio ten days aite; the date of issue of the cevtificate, the
apevalor shall uffi to tie partiealar phovorecord ployer in u
Jrosilion where ot coan ' p m/:'/!/ caamined hy the ,m/ph'l'. the

- certificale iscucd by the Reaister af Copyrights wnder sub-
clhanse (BY, of the latest application wade /;,/ him vudey sub-
chionse () af this clouse with vespuct ta thut pPhovorceapd
pleyer, |

2y Fuilure to fite th ://;/;/;rn/irm. to uffa the cerlificale or to

Pl the voyalty vequired by elawse (1) of this subsection venders




34

the pullic performance actionable as an act of infringement under
section 01 and fully subject to the remedies provided by scetion
an2 thraugh 3o,

() InsrriptrioN oF RoyALTIES,—

(1Y Duping the manth of Jamwry in cach year, every person
eluiming to be entitled to com pulsory licenge fees under this section
for perfacmances durving the preceding twelve-month period shall
file a cluim with the Register of Copyrights, in accordane with
vequirements thut th - Register shall preseribe by regulation, Such
elaim ghall include an agreement to acee pt us final, except us pro-
il (w xection S0 of this title, the determinution of the Copy-
vight Royulty T'vibunal in any controversy concerning the distri-
hution af rayalty fees deposited ander subcelunse (n) of subsee-
tiem (bY(1) of this section to whivh the eluimant is o party, Not-
withstiunding wuny provisians of the antitvast hoes (the Aot of
Octoher 15, 191 4, 38 Stat, T30, and any amendme nts of wuny xuch
hiws), far purposes of this subisection any cluimints may agrree
among themscl ok i to the proporvtionate dicizion of compolsoiy
Vecnsing fros amony them, woay lamp theiv cluims together and
file them joiatly ve ax o single cliim, 0wy designote w comman
wgent to yeeciee payoent ap theie behalf,

(2) After the fiest day of Octohey of cacly year, the Register of
Copirights shoaii detpudor whother theve cwists a couleneersy
votes i o the disteibution of voyalty foes o positod wndi ¢ sl -
clnse (LY of sl ctivg (YUY TE b dete cnines that wo xieh
contears sy v aistxy e shall, aftee deductiog his vcusowalde -
wiwistiatloe conts auder this soction, disteihute xach frax to the
copyright wese rx ol puo focmers wtitrcd, o to their disiguated
e ot A F b poods Phat sacie o controecisy ooty he shall vopetify
tor that fuct wpd procoed bo copstitute o Juttl of the Copyright
Royalty T'vibnnal in accordance iwith scotion 803, In such cases the
reasopahle ad e tnigt el ee costs U'f the Reyester undey thix xeetion
shall be dodncted prioe to disteshation of the voyalty fee by the

trihundl,
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(3) The feen to be distributed shall he divided ax follows:

(A) One cighth of the fees to be distributed shall be allo-
eated to copyright owners ond pPerformers of sonnd record-
ings, and the remainder to vwners of copyright in nondra-
matic mnical works.:

(B) The feex allocated to copyright owncrs and performers
of swend vecordings shall he divided cqually between them, ax
preovided by section 115(f) ;

(1) The fees allocuted to omwners of copyright in nondra-
matic musical works xhall he distvibuted ax follows:

({) Every copuright owner not affiliated with a per-
forming rights society sholl reccive the pro rata share
of the fees to he distributed to which suel copyright
owner proves hisentithe ment ; and

(0 The performizg vights socicties shall receive the
remaindey of the fers to he distributed in suel pro rata
sharca us the y <hall by ugrecment xtipulate among them-
selves, or, if they fail to agree, the pro rata sharve to
whick sueh. performing rights societies prove their
entitlement.

(D) During the pendency of any proceeding under this
section, the Register of Copyrights or the Copyright Royalty
Lvibunal sholl withhold from distribution an occount suffi-
ciont to satisfy all cdoims weith respoct to which a controrersy
veists, bt shall have diserction to procecd to distribnte “ny
amonnts that are pot in controcersy,

010y The Register of Copyrights shall promuloate regulations
under swhick persons who con veasonthly he ewpected to horve
cliims may, duving the year in which performances tke place,
withont c.epwne to or hasissaent of operators or proprietors of
establishments in which phonorceard players arve located, hore
sl e ba sneh extohlishme pts and to the phonorceard Pl s

locuted the rein wad sneh opporcnnity te ohtain information with
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respoct theveto ax may he reasonably necessary to delermine, hy
gampling procedurcx or othemrise, the proportion of contribution
of the musival works of each xueh person to the carnings of the
phonorecord playces for which foes shall harve been de poxited,
Any person who alleqi s that he has been denied the access per-
mitted wndep the vegulutions prescribed by the Register of Copy-
rights may bring on an action in the United States District Court
for the Disteict of Colnmbia for the cancellution of the com pul-
sory licease of the phonorecord player to which sueh aeeesy has
hecw denicd, and the conrt shall harve the power to declare the
com pulsory livense theveaf invalid from the dute of issue thercof.
(d) CrIMiNAL PENALTIES.—Any person who knowlingly makes a
false v prescntation of a matevinl foct in an application filcd under
clanse (1Y CAY of subsection (), 0r who knowingly nlters a certificate
ixsued under clanse (1) (B) of subsection (b) or knowingly affires
sueh w cevtifioate to a phonavecord player other thaw the one it corers,
shall be fined not more thun 82500,
(¢) DertxiT1oNs.—:As used in this xection, the following termx and
thesr raviant forms mean the following :
(1Y A ~coin-operated phonorecord player™ is a muchine or de-
vice that :

(1) ix cmployed solely for the performanee of non-
denpiatic wonsical wvorks by means of phonorecords nwpon
heing activated by insertion of u coin:

()Y is locuted in an cxtablishment making na direct or
indivect charge foradnission:

(") ix accompanied by a lixt of the titles of all the musieal
works arailuble for performance on it rhich list is affieed to
the phonorceord player ar posted in the estublishmrnt in a
promineat position where it can he veadily eavamingd by the
,mhh'r' sund

(D) affords a choice of works available for performance

and permits the choice to be made hy the patrops of the
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establishment in which it islocated,
(2) An “operator” is any person who, alone or jointly with
others:

() oirns o coin-operated phanorecord player: or

(B) has the power to make a coin-opcrated phonorecord
pPlayer available for placement in an establishment for pur-
poses of public performance; or

(C) haa the power to exercise primary control over the
selection of the musical works made arailable for publie
performance in « coin-operated phonorecord player.

(3) A “performing rights society™ is an aszociation or corporn-
tion that licenses the public performance of nondramatic musical
works on behalf of the copyright owners, such as the American
Society of Composers, Authors and Publishers. Broadcast Music,
Ine.,and SESAC. Ine.

§ 117. Scope of exclusive rights: Use in conjunction with com-
puters and similar information systems

Notwithatanding the provizions of sections 106 through 116, this
title docs not afford to the owner of copyright in a work any greater
or lesser rights with respect to the use of the work in conjunction with
automatic systems capable of storing, processing. retriering. or trans-
ferring information, or in conjunction with any similar derice, ma-
~hine, or process, thun those afforded to works under the law. whether
title 17 or the common law or statutes of « State, in effect on Decem-
ber .31. 1974, as held applicable and construcd by a court in an action
hrought under this title.

Chapter 2—~COPYRIGHT OWNERSHIP AND TRANSFER

See,

201. Ownership of copyright.

202. Ownership of copyright as distinct from mencrship of material objeet.
203. Termination of transfers and licenxes granted by the author,

204. Fxccution of transfers of copyright nwnecrahip.

20.3. Recoridatinn of transfers and other dncuments..

§201. Ownership of copyright
(@) INiTiaz Owsersuip.—Copyright in work protected under this



title vests initially in the author or authors of the work. The authors
of a joint work are co-owners of copyright in the work.

(6) Works Mape ror Hire.—In the case of a work made for hire,
the employer or other persons for whom the work was prepared is
considercd the author for purposes of this title, and, unless the parties
have expressly agreed otherwise in a written instrument signed by
thew, owns all of the rights comprised in the copyright.

(¢) CoxTrIBUTIONS TO CoLLECTIVE Works.—Copyright in each sep-
acate contribution to a collective work ix distinet from copyright in
the colletive work as a whole. and rests initially in the author of the
contribution, In the ahsence of un express transfer of the copyright
or of uny vights wmder it, the owner of copyright in the collective
work ix prexumed to have acquived only the privilege of reproducing
end disteibuting the vonteibution as port of that particular collectire
work. any revision of that collcetive work, and any later collective
work in th sume servies.

() TrRaNSFER OF OWNERSHIP,—

(1) The ownership of a copyright may be transferved in whole
orin part by any means of conreyance or by operation of law, and
muy be bequeathed by will or pass as personal property by the
applicable lawes of interstate suecession.

(2) Auy of the crelusive vights comprised in a copyright.
inclading wiy subdivision of any of the rights specified by scetion
106, way be teansterced as provided by elunse (1) and owned sepa-
st ly. The ownee of any pueticnlar exclusive right is entitled, to
the erteut of that vight. to «ll of the protcetion and remedies
aecordcd to the copyright owner by this title, |

§ 202. Gwnership of copyright as distinct from ownership of
material object

(i rxhip of a copyright. or of any of the cxelusive rights under
w copyright, is distinet from ownership of any muterial object in
which the work ix ewhodicd. Transfer of ownership of any material

ob ject, ;lu-/m”n![ the vopy or 1)’!’)"0"?(’01‘(, in_ wrhich the work iz ﬁr'?t
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fircd. docs not of itslf convey any rights in the copyrighted work

cmbodicd in the object; nor, in the absence of an agrecment. docs

transfor of virncrship of « copyright or of any caelusive rights nler

« copyright conccy property vights in any material object,

§ 203. Termination of transfers and licenses granted by the author
(@) Coxwvitrons ror TerMINaTION.—In the case of any work other

than « 1work mude for hive, the coclusive or noneaelusive grant of a

transfer or liconse of copyright or of uny right under a copyright,

erceuted by the anthor on or after Janvary 1, 1975, otherwise than

by 1weill, ix subject to termination under the following romditions:

(1) [n the cuse of « grant cxecuted by one author, terminution
of the yrant may be effected by that author or, if he is dead, by
the peeson or pepsons who, wnder tlonse (2) of this subsection,
o and wre entitled to cocreise a total of more than one half of
that anthors termination interest, In the vase of u yrant crecuted
by tieo or more wuthors of o joint work. tormination of the grant
may he effccted by a majority of the anthors who coecoted it
if wny of xueh anthors is dead. his termivation interest may be
caervised as a anit by the person or persons who, wnder clanse (2)
of this subscction, own and ave cutitled to coereise a total of more
than vone half of his interest,

(2) Where an author is dead, his or her termination interest is
orened  and may be erercised, by his widow (or her willowery and
ehildve v or grandehilde g s foiloirs:

COY The widow Cor itidowe iy omwus the authors entive ter-
neettion intivest unliss the e wre any sureiring childeen or
yrandchildecn of the anthor, in wwhich rvase the widon: (or
wildower) owns one healt of the authoes interest :

(BY The anthor's xupelving ehildven, and the NUrrring
childvew uf wuy dead child of the anthoe, own the author's
coutive termilvation interest auless there is a widon (o 1ridd-
ey iwarhick case the o0 ixhipof one half of the anthors

cinterest isdivided ) thew
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(C) T'he vights of the author's childven and grandehildren
are in all cuses divided among them and erercised on a per
xtirpes basis according to the number of his children repre-
sented : the shave of the childreir of « dead child in a terming-
tion intercst can be cwcrcised only by the uction of a majority
of them.

(:2) Termination of the grant may be cffected at any time during
u perviod of fire years heginning at the end of thirty-five years from
the dute of erceution of the grant; or.if the grant covers the right
of publication of the work, the peviod begins at the end of thirty-
fire years from the date of publication of the work under the grant
or ut the end of forty years from the dute of ereeution of the
grant, whicherer term ends carlier.

(4) The tevrmination shull be effected by serving an adrance
notice inwriting, signed by the nwmber and proportion of owrners
of termination interests required under cluuses (1) and (2) of this
subsection, or by their duly authorized ugents, upon the grantee
or hix suceessorin title,

(A) The notice shall atate the effective date of the termina-
tion, irhich shall fall within the fi .--r-year‘periml specified by
chuuse () of this subscetion, and the notice ghall be served
not less than two or more thun ten years before that date, A
copy of the notice shall be recorded in the Copyright Office
hefore th- effectire dute of termination, us a condition to its
tuking effect.

(1Y The votive shall comply, in form, content, and man-
ner of sereice, awrith requirements that the Register of Copy-
rights shall prescribe by regulution,

(5Y Termination of the grant muy be effected notwithatand-
ing any agreement to the contrary, including an agreement to
make w will or to make any future grant,

(5) Errecr oF TerMivaTion.—U"pon the effective dat- of termina-

tion, all rights under this title thut were corered by the terminated
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arant rcrert to the author, anthors, ond other persons orning termi-

nation interests under clouses (1 ) and (2) of xuhzsection (n), includ-

ing those oieacrs who did not J0in in xigning the notice of tevmination

unds p ehiose | 1) of subsection (e, bt with the Tollawing Lmitutions

O

ERIC

Aruitoxt provided by Eic:

(1) .1 dericative worl prepared nndey authority of the grunt
he fure its termination may continm: to he utilized under the terms
of the gront after itx terminution, hut thix privilege does not er-
tend to the preparation after the termination of other derivatire
1works hased wpon the copyrighted work corered hy the terminated
!/I'llhf.

(2Y T'he futnre vights that will yevert npon termination of the
yrant hecome cested on the date the notice of termination hux
heew s reed s provided hy clouse (4) of subsection (u). The
vights cext in the anthor, authors, and other persons named in,
wnd in the proportionats <harves provided by, chiuses (1) and (2)
of subsection (),

(-8) Nubject ta the provisions of cluuse () of this subsection.
 further grant, or vgreement to moke o Tuether grant, of any
right cocercd by o terminated yrant is valid only if it is xigned by
the swome wumber and prroportion of the vwners, in whom the
right hus cested under elanse (2) of thix subsection, us are ye-
quired to terminate the gront wnder cloasex (1) and (:2) of sub-
xcction (a), Sueh further grant or nyreement ix effectire iwith
respect to all of the persans in whom the right it corers hus vested
nnder clanse (2) of this subsection. including those who did not
Join in signing it. If any person dies ufter vights under a termi-
nated grant haee pested in him, his legal representatives, lega-
teescor heivs ot law vepresent him for purposes of this cluuse.

CE) A Frrther grast, or agrecment to make o further grant, of
any rvight cocered by o teyminoted grant is ralid only if it is made
wfter the o fectice date of the termination. Az an e ption, howe-
cecrcitnagcement for such o furthes grant may he made hetween

the persons provided by elanee ( 4) af thix suhseetion and the
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original gruntee or his sneeessor in title, after the notice of termi-
wation his heen served ax provided by elause () of subscctian (a).

(3) Termination of u grant wnder this section affects only those
vights corcred by the arant that arise wnder this title, and in no
way affcets vights avizing vader any other Federal, State, or for-
eiqn laws,

(8) Unless and wntil termination is cffected under this section,
the yrant, if it docs not provide otherwise, continues in effect for
the term of copyright provided by thix title.

§204. Execution of transfers of copyright ownership

() . transfer of copyright ownceship, other than by operation of
Jaw, ix not calid noless an instrument of conveyance, or a note or
me movandnm of the transfer, is in writing and signed by the owner
of the rights conveyed or hix duly authorized agent.

(h) .1 certificate of acknowledgement is no? required for the valid-
ity of u trawefers hut is primoe favic evidence of the erecution of the
transfer if:

(1) in the case of @ tranxfer eveented in the United States, the
cectificate ix issued by o percson anthorized to administer oaths
within the 1 nited States; or

(2) in the eose of a transfer evecuted in a foreign country, the
covtifieate in isxued by a diplomatic or consulair officer of the
I'nited Statox, or hy o person anthorized to administer oaths
whose authority is proved by a certificate of such an officer.

§ 205. Recordation of transfers and other documents

(@) Coxpitioxs ror REecorpatioy.—Any transfer of copyright own”
crship ur othe e docwme nt pertaining to u copyright may be recorded
in the Copyeight Office if the doenment filed for vecordution bears the
aetual signature of the person who evecnted it. or if it ix accompuiiied
hy a seorn or official cortification that it ix a frue copy of the origr'nal
siqned, dorument.

() CrrriFicate oF Recorpatioy —The Register of Copyrights

shall. wpou receipt of o docunent ax procided by subsection (a) and
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of the fec providid by section 08, record the dornment and return it
with a cortifivrate af recoriation,

(€) Rrcorpariox as Coxstrrerive Norieg.—Recordation of @ docu-
ment ivthe Copyright e yives all persons constrnetive notice of the
Facts stuted in the rocorded decnment, hut only if:

(1Y the docwnent, or matervial uttached to it. xpecificnlly identi-
fies the wark tu wehich it pertaing so that, after the document ia
indered hy the Registey of ( 'u'/i//r;”hfx. it wonld he rerealed by a
rewsanallc xenreh wuder the 4ith- or registration number of the
work s and .

(2) reqistration has heen wude for the work.

() RrcorpaTioy as PrEREQUISITE To INFRINGEMENT SUIT.~No
person cluiming by rivtue of u transfer to the owner of copyright or
of uny erclusive vight under o copyright ix entitled to institute an in-
fringement action wnder this title until the instrument of transfer
under which he ¢luims has been recorded in the ¢ ‘opyright Office, but
it may he instituted after sueh recordation on o conse of action that
avoxe hefore neordation,

() Priokiry BErwreN (oxrLicTiNg TRANSFERS.— A% between two
conflicting transfers, the one executed first prevails if it is recorded, in
the meanner rvequired to gire constructire notice under subsection ()
within one manth nfter its execution. in the Inited States or within two
months ufter its e.vecution abrond. or at uny time hefore recordation in
seeeh jparnne of the lute Loviustor, Otherwise the it » triwsfer prevails
if vevordid st Ju o soueh o wmnner, and if taken in good fuith, for ralu-
able vansiderating or wn the hasis of w hinding promise to poy royal-
Livs, and seithant wotice af the eorlier transfer,

(' Priorizy BETwkES CoNeL1eTiNGg TRANSFER oF OWNERSUIP AN D
Noxexcrrsive Licesse-—A nonerclusive license. whether recorded
01 nol. peecads arey o conflicting transfer of vopyright ownership if
e lieeyse is o vitle i o hip s seritten insty nment segqued by the owney of
the rights lievused we bis doly anthorized agent, wnd if:

CIY the Livo-pse: aras Pafoe 1 hefore carevation of the h'lnmfc'r,' or
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(.2) the license was taken in gaod faith hefore recordation of

the h '"Nfl‘l and u-oflmut natice of it

(’hapter 3—DURATION OF COPYRIGHT '

Kee.

01, Pre-cmption with respect to other lawea,

2. Duration of copyrighl: Works evealed on or after Janvary 1, 1975

03, Duration of copyright: Works ercated but not published or copyrighted
before Janwary 1, 1973,

305, Duration of eopyright: Subsiating copyrighta,

305. Duration of copyright: Terminal date,

§ 301. Pre-emption with respect to other laws

() Onred after Tanuary 1, 1975, all rvights in the aature of copy-
veght 2n works that came within the subject matter of copyright ax
spocifive by xectians 102 and 103, wwhether created before or after that
dute and whether published or unpublizshed, are gurersed exclusively
hy this title, Thorenfter, no persan is entitled ta capyright, literary
property rights, or any equivalent legal or equitable right in any sueh
work under the common hne or statutes of uny State.

(1) Nothing in this tith: annuls or limits any rights or remedies
nuder the common lun or stutntes of uny State with respect to:

(/) om,n”:/ixloml materiol thut doex not come within the sulject
matter of vopyright us specified by xections 102 and 103, inchuling
works of authorship nat fired sn any toagible medivm of eur-
pression;

(2) uny rause of action arising from undertakings commenced
hefore Januury 11975,

(:3) uctivitics rviolating rights that are not equiralent to uny of
the exvlusice rights within the yencral scope of copryright os speci-
fied by xection 106, including breuches of contract, breaches of
trust, invasion. of priracy, defamation, and deceptirve trade prac-
tices xuch as pussing off wnd frlse veprexentution,

§ 302. Duration of copyright: Works created on or after Janu-
ary 1, 1975
(@) Ix Gexerar.—Copyright in a work created on or after January

11973, subsists from its creation and, except ag provided by the
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following subsections, endurex for a term consisting of the life of the
anthorand fifty years after his death,

() Jornr Worksa—In the cave of a joint wark prepared by two
or-more authors who did not work for hive, the copyright endures for
o berin conxisting of the life of the lust surviving author and fifty
years after his death.

() Avovywovs Works, Pseupovysovs Works, avp Works Mabg
For Hire.—In the case of an anonymous work, a preudonymous work
0r a work made for hive, the copyright endurex for « term of xeventy-
fire ycars from the year of its first publication. or « term of one
hwudved yroes from the year of its creation, whicherer expives first.
If. before the end of xuch term, the identity of one or move of the
anthors of an anonymouns or pxeudonymons work iz revealed in the
records of a vegistration made for that work under subsection (a)
or \d) of section J07, or in the records provided by thix subsection.
the copyright in the work endures for the term specified by subsections
() or (b)), hased on the life of the anthor or anthors whose identity
hax heen verealed. Any person having an intrrest in the copyright in
an anonymons or prendonymons 1work may at any time record, in
rocords to e maintained by the Copyright Office for that purpose. a
statement identifying onr or more authors of the work: the stotement
xhall also idcutify the person filing it, the nature of hix interest, the
sourer of hix information, and the particulor work affected, and shall
comply in form und content 1eith requircments that the Register of
Copyrights <hall prescribe by regulation.

() Recorps RELATING To DEaTH OF Avrnors.—Any person having
@i interest in o copyeiqht may ot any time record in the Copyrigh!
Office a statement of the date of death of the anthor of the copy-
vighted work, or a statement that the author ix still li ring on a par-
ticwlar date. The statement shall identify the person filing it. the
nature of hix interest, and the sonrcee of hiz information. and shall
comply in form and content with cequircments that the Register

of Copyrighis shatl prescribe by reqidation. The Register shall
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maintain corvent recards of information relating to the death of
authors of copyrighted 1corks, based on guch recorvded statements
and, ta the crtent he considers practieable, on data contained in any
of the records of the'e ‘opyright Office or in ather reference sonives,

(e) PrESUMPTION 48 T0 AUTHOR'S DEATH .~ After a period of zeventy-
five years from the year of first publication of a wark, or a period
of ane: hundved years from the year of its creation, whicherer erpires
first, any persan wha obtains fram. the Capyright Offiee a certified
ve ot that the vocopds provided by suhsection (dY dixclase nothing
to indicate that the onthor af the work is living, or died less than fifty
years beforeix cntitled to the benefit of a presumption that the author
hax heen dead for a least fifty years, Beliance in good faith upon this
pvsumption xholl be com plete defense to any action for infringement
wnder this title,
§ 303. Duration of copyright: Works created but not published

or copyrighted before January 1, 1975

Copyright in a work created before Janwary 1, 1975, bot not there-
tofore in the poblic domain or copyrighted, subxists fram Janvary 1.
1975, and cndnres for the term pravided by section 302, In no case,
however, shall the term af copyright in such a wark coepive befor
December 31, 1999 and, if the wwork ix published on ar hefore Decem-
bher .-?l. 1999, the teem of copyright <hall nol epive before Deecm-
her 31,202,
§ 304. Duration of copyright: Subsisting copyrights

(@) Copyrignts 1y Turir First TerM ox Javvary 1, 1975.—Any
copyright, the first teviue of which is subsistivg on Javwary 1. 1975,
shall codnie for twenty-cight! yeaes feowe the date it was originally
seenped : Provided, That in the cose of awy posthumons weorvk orof any
peviadical eyelopedic, or other com posite wwark npan which the copy-
right wras orviginally seenred by the praprictor thereof. or of any work
copyrighted by a corpovate hody (atherivise thaw as assignee ar 1i-
consee of the individual anthory ar by aw cmployer for wham sweh

wark ix made for hive, the proprictor of such capyright shall be cn-
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titled to a vencrral and crtension of the copyright in sueh wark for the
forther term af forty-scecu years when application for sneh renewal
wud extension shall have heen made to the Copyright Office and duly
reqgistered therein ivithin ane year prior ta the crpiration af the origi-
nal teem af caopyright : And provided further, That in the case of any
other capyrighted work, including a contribution by an indiridual
anthar ta a peviadical or to a cyclopedic or othey compasite work, the
anthor af such wark, if xtill living, ar the widow, widower. or child ren
af the nuthor, if the anthor bhe not living, ar if such authar, widow.
widawer, ar childeen be not living, then the anthors crcentors, 0r in
the absence of a will, hix vest af kiv shall be entithed to o rencieal and
crtension af the copyright in sueh work for a further term of forty-
xcven years when application for sueh rencwal and catension shall
have becu made to the Copyright Office and duly registered therein
within ane year prior to the caopiration af the aviginal term of copy-
right: And provided forther, That in defunlt of the registration of
xuch application for venewal and cotension, the copyright in any work
shall terminate at the crpivation af tirenty-cight years from the date
copyright was aviginally secured,

() Copyriants 15 Tnrir Rexewar Tersyt or REaISTERED FOR RE-
NEWAL BEFORE JaNvary 1, 1975 —The duration of any copyright, the
vencwal term of which is subxisting at any time hetween Decomber 31,
1913, and December 31, 1974, inelusire, or for which renewal registra-
tian is made hetween December 31, 1973, and December 31, 197},
inclusive, is o.otended to endnre for a term of 75 years from the date
copyright was oviginally seenred,

tey Termixarioxy or Traxseers axn Licexses Covering fox-
TENDED RENkw AL TrErM .~ In the case of any copyright subsisting in
cithe r its first 01 ronewal terin on January 1, 1975, ather than a copy-
vight in a work wade for hive, the erclnsive ar noneecisive grant of a
Feansfor ar liccnse af the voneiral copyriqht wr af any ciqht undey it
crcented hefoce Junnary 1, 1975, hy wny af the porsons dexignated by

the sceand proviso of xuhsction (u) of thix scetion, othe ririse than hy
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1will, is aubject to termination wnder the following condition :

(1) In the case of w grant cxcented by a person or persors other
thun the anthor, termination of the grant may be cffected by the
surriving person or persons who cocented it In the case of a
grant crecuted by one or more of the anthors of the work, termina-
tion of the grant may be effected, to the extent of a particular
anthor's shave in the ownership of the rencical copyright, by the
anthor who carecuted it or. if xuch anthor is dead, by the person or
personn wha, wnder clanse (2) of this subsection, own uand are
entitled to exercise a total of more than one half of that author’s
termination intereat.

(2) Where an anthor is dead, his or her term inatioa interest i8
owned. and may be exercised. by his widow (or her widower) and
children or grandehildren as follows:

(A4) The aridow (or widower) owns the anthor's entire
termination interest unless there nre any surviving children
or grandchildren of the author. in which case the widow (or
widewer) owns one half of the nuthor's interest

(B) The author's surviving children. and the surviving
chitdren of any dead child of the author. own the author’s
entive terminntion intcrest unless theve is a widow (or wid-
ower). in which cnxe the ownership of one half of the anthor's
intepest in divided amony them :

(€') The rights of the anthor’s childven and grandchildren
arr in all ensex divided among them and exeycised on a per
stirpes basix according to the number of his children repre.
sented s the share of the children of a dead child in a termi-
nation intervst eun be exercised only by the action of a ma-
jority of them. .

(3) Termination of the grant may be effected at any time dur-
ing a period of fire years beginniny at the end of fifty-six years

from the dute copyright was origivally secured, or beginning on

Janwary 1. 1975, whichever is luter.
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(5 The termination shall he cffected by serving an adrance
notice in. wviting wpon Ilor'(;muh(' or his suceessor in title, I'n the
caxe of o grant exceuted by a person ar persons other than the
author, the notice shall he signed by y oll of those entitled to term;-
nate the gront wnder elonse (1) of this xubscction, or by their duly
anthorized agents, Pn the cose of u grant exceuted by one or more
of the anthors of the work. the notice ax to uny one anthor’s share
xhill be xigned by him o his duly wnthorized agent or, if he is
dead, by the nwmber and proportivn of the vwners of his termina-
tiow interest requived nnder claonses (1) and (2) of this subsection.
orhy theiv duly anthoyized agents,

(Y The natice shall state the cffective dute of the termi.
netionaehich shall foll within the fire-year peviad specified
hy chovse (3) of this subsection. and the notice shall be gerved
not lixe than tico or more than ten years before that date, 4
copy of the notice shall be yocarded in the Copyright Office
before the effcetice dute of termination, as a condition to its
taking cffect,

(B) T'he natice shall comply. in form. rontent, and manner
of service, with requirements that the Register of Copyrights
shall )nz’m-ribr by regulution,

(3) Termination of the grant may be ¢ffected notwithstanding
“ny ayrecment to the contrary. including an agrecment to make a
will or to make any future grant.

(6) L0 the casc of a grant caeented by o person or persons other
theau the anthor, «ll vights under this tithe that were corcred by
the terminated grant vecert. npon the effective date of te mmmhon
to «ll of those entitled to terminate the o yrant under clovge (1) of
thix xubsection, In. the cuse of o yrant cacented by one or more
of the autwors of the work, all of a particolar anchor's rights
wnder this title that were coveved by the terminated grant revert,
upon the effcetive date of termination, te that anthor or, if he is

dead. to the persons owning his termination interest under clause

35897 0. 74 . ¢
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(2) of this subsertion. including those vwncrs who il not join
in signing the notive of termination wnder clavse (}) of this sub-
scction. In all caxes the vevoesinn of vights is subject to the follow-
ing limitations :

(A) A devieative work peepared under authority of the
yyrant before its teemination may vontinue to be utilized under
the terms of the grant after its teemination. but this privilegr
does wot eatewd to the preparation after the termination of
other devivative works based upon the copyrighted work
roreved by the termivated grant,

(1) The future vights that will reveet upon termination
of the yrant become retoed on the date the notive of termie
patinn hax heen sevved us provided by rlause (4) of this
subxertion.

(€'Y Where ae anthor's vights revert to twn or more per-
sons wnder clause (2) of this subsection. they shall vest n
those perxonx in the proportionate shares provided by thot
clause. In xurh u cuse, aml subject to the prorisions of sub-
rlanxe (DY of thix rlunse, a further grant, or nyreemsnt to
make w further grant. of a particular wuthor's share with
respect to any vight corered by o terminated grant is calid
only if it ix sigaed by the sawe nwmber and proportion of
the veners, in whowe the vight hax cested under this vluuse.
ax are requiverd to terminate the grant under elnuse (2) of
this xubxcvtion. Such further grant or agreement is effertire
with rvexpect to all of the persons in whom the right it
vorers has costed under this subelause, invluding those who
ditl wot join in signing it. If any person diex after rightx
wider a termivated grant hace cested in him. his leqal repre-
sentutives, lequtees, or heirs at luw represent him for purpases
of this subiluss,

(D)) A further grant. e agreement to make a Turther

qrant, of vay right cocered hy o trominated grant is calid
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only if it ix made after the effectire dute of the termination.
As an exception. howerer, an agreement for such a further
grant may be made betireen the author or any of the per-
sons procided hy the first sentence of clauxe (6) of this
[subscetion, or between the persons provided by subclause
(C)] of this clause, and the original gruntee or his successor
in title, after the notice of termination has been serred as
provided by clause (4) of this subsection,

(£) Termination of « grant under this subsection uffects
only those rights corered by the grant that avise wnder this
title, and in no way affects rights arising under uny other
Federal, Ntute, or foreign lnws,

(F) I'nless und until teymination is effected under thix
section, the grant, if it does not proride otherwixe. continues
incffect for the remainder of the ertended renerwal teym.

§ 305. Duration of copyright: Terminal date
AW terms of copyright procided by sections 302 threugh 304 run to
the end of the ealendur year in iwhich they would otherwise expire.
Chapter 4.—~COPYRIGHT NOTICE, DEPOSIT, AND
REGISTRATION

8re.
§01. Notice of capyright: Visually perecptible copics,
2. Notice of copyright: Phonoreenrds of sound recordingx.
408, Notice of copyright: Publications incorporating 1'nited Statex Giorernment
works,
$04. Notice of copyright; C'antributionx to enllective works.
105, Natice of coppright ; Omission of notiee,
406, Notiee of eopyriaht: Ervor in name or date.
40%. Depoait of enpics or phonorceords for Library of Congress, .
§08. Copyright registration in general. ;
409, Application for registration,
110. Registration of claim and issuance of certificate.
. §11. Registration as prerequisite to infringement suit.
§12. Registration ax prerequisite to certain remedics for infringemnent.

§401. Notice of copyright: Visually perceptible copies

(@) GENERAL RrQuireneNT.—Whenever a work protected under this
title is published in the United States or clsewhere by authority of
the copyright owener, a notice of copyright us provided hy this section
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shall be pluced on all publicly distributed copivs from which the work
cun be visually perecived., either diveetly or with the aid of « machine
or derire. .

(b) Forym or Norice.—The notice appearing on the copies shall con-
sist of the following three elements:

(1) the symbol © (the letter € in a cirele), the word “Copy-
right” or the abbreviation™Copr.™;

(2) the year of first publication of the worky in the case of
compilations or derirntive works incorporating previously pub-
lished material, the year date of first publication of the compila-
tion ordeyivative work is sufficient, T'he year date may be omitted
where a pivtorial, graphic, or scul ptural work, with accompanying
teat matter, if any. is reproduced in or on grecting cards, poxt-
cards, stationcry. jowelry. dolls, toys, or any useful nrticles;

(:3) the name of the owner of ropyright in the work, or an ab-
breviation by whirk the name can be recognized, or u gencrally
known alternatire desiynation of the owner,

(¢) Posiriox or Norice.—The notice shall be affized to the copies iu
such manncr and loration as ta gire rcasonable notice of the eluim
of ropyright, T'he Register of Copyrights shall prescribe by regulu-
tion, ug ceamples, specifie methods af affication anil positions of the
notice on ravions types of works that will sutisfy this requirement. hut
these specifications sholl not be considered cahaustive,

§ 402. Notice of copyright: Phonorecords of sound recordings

(@) GeNEraL Reeuiresext.—Whenever a sound recording protect-
cd wnder this tithe is published o the nited States or elsewhere by
anthority of the copyright oaucr, a notice of copyright as provided
by this sectiou shall he plured on oll publicly distvibuted phonorecords
of the sonl rerarding.

(b) Forst or Nottcg.—The notice appearing on the pl.onorecords shall
couxist of the follnwing three clements:

(1) the symbol @& (the litter P in a cirele) s

(2) the year of first publication of the sound recording
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(3) the name of the owace of copyrights in the sound recom-
ingoor an abhyeciation by which the name con be recognized, or a
yonerally koown altecnative designation of the owner: if the
producer of the sound recording is named on the Phonorecord
fabels or containers, wnil i o other nume oppears in conjunction
with the uotice, his nume shall be considered a purt of the notice,

(¢} Posiriox or Norice.—The notice shall be placed on the surface
of the phonorccord, or on the Phonarceord lahel or contoiner, in such
manncr and location us to gice reasonable notiee of the claim of
copyriqht,

§03. Notice of copyright: Publicaiions incorporating United
States Government works

Wheuereer a work is puldixhed in copics or phonorecords ronsisting
preponderantly of one or more works of the United States GGoreen-
ment, the notice of copyright prorided hy xection 401 or 402 shall
also include « st stement identifying, cither affrmati rely o negatively,
those portions of the copies o1 phonoreconls cmbhodying any work or
works protected under this tithe,

§204. Notice of Copyright: Contributions to collective works

(1) A separate conteibution to a colloctive work may bear its owrn
notice of copyright, us provided hy sections 301 through 0.3, llow-
ever, a single notice applicable- to the collectivre wovk us a whole is
sufficicnt to sutisfy the requicements of sections 401 through 403 with
vespect to the sepurate contributions it contuing (not iveluding adrer
tisements inscrted on hehalf of persons other than the owner of copy-
right in the collective wark) ., reyardless of the ownership of copyright
in the contributions and whether or not they harve heen previously
published.

(b) Where the person named in a single notice applicable to a col-
lective work us a whole is not the ownee of copyright in a separote
contribution that does not bear its oien natice, the case is gorerned

by the prorisions of section 06 ().
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§ 405. Notice of copyright : Omission of notice

(@) Errrcr oF Ouissioy ox Copyriant.—The omission of the copy-
right notice described by sections J01 through 0.3 from. copies or
phonorecords publicly distributed by authority of the copyright owner
does not inralidate the copyright in a work if :

(1) the notice has been. omitted from no more than « relatively
amall number of copies or phonorecords distributed to the public;
or

2) registration for the work has been made before or is made
within five years after the publication without notice, and a rea-
sonable effort is made to add notice to all cupies or phonorecords
that are distributed to the public in the U nited States after the
omission has been discorered; or

(3) the notice has been omitted in riolution of an erpress re-
quivement in.avriting that, us a condition of the copyright owner's
authorization of the public distribution of copics or phonorecords,
they bear the prescribed notice.

(b) ErrecT oF OMi1ssioN oN INNOCENT INFRINGERS.—Any person
who innocently infringes a copyright, in reliunce upon un authorized
copy or phonorecord from which the copyright notice has been ow itted,
inenrs no linbility for uctual or stututory dumages under section i
for any infringing acts committed before recciring actual notice that
registration for the work had been made under section J08. if he prores
that he was misled by the omission of notice, In a suit for infringe-
ment in guch a cuse the court may allow or disallow recorvery of any
of the infringer's profits attributable to the infringement, and muy
enjoin the continuation of the infringing undertaking or may require,
as a condition for permitting the infringer to continue his undertak-
ing, that he pay the copyright owner a revsonable license fer in an
nwmount und on. terms fized by the court.

(¢) REstovar or Norice.—DProtection under this title ix not affected by
the remoral, destruction. or obliteration of the notive, without the
aunthorizution of the copyright owner. from any publicly distributed

copies of phonorecords,
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§ 106, Notice of copyright: Error in name or date

(@) Errow 15 Nasse.—Where the person named in the copyright notice
on copies or phonorceords publicly distributed by authorvity of the
copyright owner is not the owner of copyright, the ralidity and own-
crship of the copyright are not affccted. In surh « case, however,
any person who innocently beging an undertaking that infringes the
copyright has a complete defense to any action for such imfringement
if he proves that he iwax misled by the notice and began the undertak-
ing in.good faith wnderu purported transfer or license from the person
named therein, unless before the undertaking was begun:

(1) registration for the work had been made in the name of
he oirner of copyright ; or
(2) @ docwment crecuted by the person named in the notice
and showing the ownership of the copyright had been recorded.
The person named in the notiee is Lable to ucconnt to the copyright
owner for all receipts from purported transfers or licenses made by
him wnder the copyright.

() Error 1xn Dare.—When the year date in the notice on copies or
phonorecords distributed by authority of the copyright owner is
carlier than the yewr in which publication first occurred, any period
computed from the yeur of fivst publication under section 302 is to be
computed from the year in the notice. Where the year date is more
than one ycar later than the year in whick publication first occurred,
the work is considered to hare heen published without any notice and
is gorerned by the provisians of section 405,

(¢) Osisstox o Nave or Dare.—Where copies or phonorecord
publicly distributed by authority of the copyright owner contain no
name or no date that could reasonably he considered « part of the
notice, the work is coasidercd to have been published without any
notice and is governed by the provisions of section 4085,

§ 407. Deposit of copies or phonorecords for Library of Congress

() Ewcept as provided by subscction (e), the owner of copyright
or of the caclusive right of publication in a work published with no-



56

tice of copyright in the United States shall deposit, within three
months after the date of such publication :
(1) two complete copies of the best edition; or
(2) if the work is a sound recording, tiwo complete phono-
records of the best edition, together with any printed or other
risually-perceptible material published with such phonorecords.
T'his deposit ix not a condition.of copyright protection.

(b) The required capics or prhonorecords shall he deposited in the
Copyright Office for the usc or dizposition of the Library of Congress.
The Register of Copyrights shall, when. vequested by the depositor
and wpron payment of the fee preseribed by section 708, issue a receipt
for the deposit,

(r) The Register of Copyrights may by requlation cocmpt any
categorics of muterial fram the deposit vequirements of thix xection,
ar require depoxit of only one copy of phovorceord with cespeet to
any categories,

() Nt any timr after puhlication of a wark as prorided hy suh-
seetion (a), the Register of Capyrights vy make 1eritten demand
far the requived deposit on any of the persons obligated to make thre
deposit wnder subsection (a). Valexs depoxit is made acithin three
months after the dewand is veceived, the person ar persans on whom
the demand was wmade are liable ;

(1) to a fine of not mare than 8250 far cach work : and
{(2) ta pay to the Library of Congress the total retail price of
the copics o1 phonorccords demanded, o1, if no retail price hos
heo o fiwcd. the reasonable cost to the Library of Congress of
acyuiring them,
§ 408. Copyright registration in general

(@) RecisTraTion PrRMISSIVE.— A any time during the subsistence
of copyright in any published or wnpublished work., the omer of copy-
vight or of any eccluxice vight in the work may obtain registration of
the copuright claim by deliceving to the Copyright Office the deposit

specifiod by this section toyether with the application and fre xpeeificd
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hy scctions 09 and 708, Sul) Jeot 1o the provisions of section j03(a),
such registration is not u condition of copyright protection,
(b) Deposit ror Copyriaur Rraisrrarion.—~Ezcept ax provided by
subscetion (), the matevial deposited far registration shall inelude :
(1) in the coxe of an wupublished work, one complete copy or
pPhoanorccord;
(2) in the canc uf & published work, two complete ropics or
. rhanorccards of the best cdition
(3) in the case of a wark first pblished abroad. one complete
copy ar phanorceard as so published ;
(1) in the case of a cantribution ta a collectioe wark, one com-
Plete capy or phonorecord of the het edition of the collectice
or k.
Copics o1 phanovecards depasited for the Iibrary of Cony.css under
acetion Y7 may be used ta satisfy the depoxit provisions of this section,
if they wre accampanicd by the prescribed wpplication and fee. and by
any additional identifyinyg materioi that the Leyister moy, by regula-
tian, require,

. (€) AbMINISTRATIVE ('LaSSIFICATION AND OPTiovaL DEposit.—The
Leyister of Caopyrights ix anthorized to specity by regulation the
ac’winistrative classes into which works are to he pluaecd for purposes of
deposit and registration, und the natire of the copies or phonorecoris
to he deposited in the rariois elosses apecified. The regulations may
requive or permity for purticnlar clisses. the deposit of identifying
material instead of capics or phonarecards, the deposit of only one copy
or phonarceord where two wonld narmally he requived, or a single
registration for a gronp of related 1works, 1'his admiuistrative classi-
fication of wavks has no significanee with vexspuect to the subject matter
of copyright or the caclusive rights procided by this title,

() Corkrkcrions avp AwpLiricarions.—The Register may also
extublish. by regulation. formal procednres for the filing af an applica-
tioti for supplementary registration, to corvect an ervor in o copyright

registration or to amplify the information giren iii a registration. Such




application shall he accompanied by the fee procided by section 708,
and shall clearly identify the registration to he corvected or amplified,
The information contained in a supplementary vegistration. auyments
but does nat supersrde that contained in the varlicr registration.

(e) Pvsrisuep Kvitioy or Previovsty ReoisTErED WoORK .~—Rey-
istration for the first published edition of a work previously registered in
unpublished form may be made even though the work ax published ix
subxtantially the same ax the unpublished version.

§ 409. Application for registration

The application for copyright vegistration xhall he made on a form
presevibed by the Register of Copyvights unid shall inelude :

(1) the name and wlil vexs of the ropyright dainnnt

(2) in the case of a work other than an anonymons or psendony-
monx 10ork, the name and nationnlity or domieile of the anthor or
anthars and, If one or more af the anthors ix dead, the dates of
their deaths;

" (.2) if the wark ix anonymons or psendanymons, the nationality
or domicile uf the anthor or anthors;

(4) in the vaxe af a work made foc hire, a statement to this
rffect;

(3) if the copyright rlaimant ix aot the author, a brief state-
ment of how the cluimunt ohtained ownership of the copyright;

(6) the title of the work, together with any previous or alterna-
tive titles under which the work eon be identified ;

(7Y the yeae in aehich crvation of the worl: was completed ;

(8) if the e & has hecn published, the dote aud nation of its
fivst pubilicat.

(9) inthe «  of a compilation or decivative work, an idroti-
fication of any pre-cristing wock o1 works that it is based on or
incorporates, and o hricf, general statement of the additional
matevial covorcd by the copyright cloim heing registered ;

(12%) In the case of « published work contoining matrvial of

whih l'”/l;lN oure l'l'l’ll;l'l o ’)'l/ section 601 iw br l.'!ll"”fllf'hll'l'l, in
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the Inited States, the nomes of the persons or oryanizations
who performed the processes specificd by subscetion (c) of ace-
tion GO1 with respect ta that material, and the Places where those
processes cere porformed : and

(1) any other information regarded by the Legister of Copy-
rights ax heaving upan the preparation or identification of the
work or the cristence, owncrship, or duration. of the copyright.

§ 110. Registration of claim and issuance of certificate

() Wheno aftcr coamination, the Register of Copyrights deter-
mincs that,in wecordance with the pracisions of this title, the materiol
deposited canstitutes copyrightalle subject matter and that the other
legal and formal vequirements of this title hare been met, he shall reg-
ixter the cluim and ixsoe to the applicant o certificate of registration
wnder the seal af the Copyright Office. T'he covtificate shall contain
the information givcn in the application. together with the number
and effeetice date of the registration.

(b) Lu wny cuxe in achich the Register of Copyrights determines
that, in accordance with the procisions of this title, the materiol de-
posited docs wot constitute capyrightable subject matter or that the
claim ix ineadid for ary other reason, he shall refuse registration and
xhall watify the wpplicant in writing af the reasons for his action.

() Lnany juedicial praccedings the certificate of a registration made
hefore ar within fice years after first publication of the work shall
constitute: prima forie ccidenee af the ralidity of the copyright and
of the furis stated v the eortificate, The ccidentiory wcight to he
woecordid the cortificate of o registration made theveafter sholl be
1within the discretion of the court,

() The cffeetive date of n ropyright registrotion is the day on
which aa application. deposit, and. fee, wwhich ore toter determined by
the Beyistoe of Capyrights.. - by a conrt of competent jurisdiction to
he aceeptable far reqgisteation, have oll heen voecived in the Copyright

() fficr.
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§411. Registration as prerequisite to infringement suit

(n) .\‘o:i)jc'(-f to the provisions of suhsection ( b). no action for in-
fringement of the copyright in any work shall be instituted nntil
veqistration of the copyright cluim hax heen made in aceordance with
thix title, In any case, however, wheee the deposit, application. and fee
requircd for registration harve been delivered to the Copyright Officc
in proper form. and vegistration hax been refused, the applicant is
entitled to institute un uction for infringement if notice theveof, with
« copy of the complaint, is servved on the Register of Copyrights. The
Register may. ot hix option, hecome a party to the action with respect
to the issue of registeability of the copyright clim by cateving his
appearance within sirty doys after such service, but kis failure to do
s shall not deprive the vourt of jurisdiction to detcrmine that issue.

(b) In the case of a work consisting of sounds, images, or both. the

first firation of which ix made simultaneously with its transmission,
the copyright owner may either hefore or after such fiwation takes
place, institute an action for infringement under section. a0, fully
suhject to the remediex provided hy sections 02 through 506, if, in
accordance with requirements that the Register of ( ‘opyrights shall
prescribe by regnlution. the copyright owner—

(1) serrex notice upon the infringer, not less than ten or more
than thirty days before such firation, identifying the work and
the specific time and sowrce of its first transmission. and declar-
ing an intention to xecure copyright in the work: and

(2) makes registration for the work within three months «fter
its first transmission.

§ 112. Registration as prerequisite to certain remedies for
infringement
Ln any action under this title, other than an action instituted under
section 311(h). no wward of statutory dumages or of attorney’s fees, ax
provided by scctions 504 and 505, shall be made for:
(1) any infringement of copycight in an. unpublished 1work

commenced before the cffective date of its registration: or
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(2 any infringement of copyright commenced after firat pubh-
lication af the work and before the effeetive date of its registra-
tion, unless such vegistration is made within three months aftey
its first publication.

Chapter 5~COPYRIGHT INFRINGEMENT AND REMEDIES

Nee,

anl., Infringement of copyright,

702, Remediea for infringement ; Injunctionn,

A04, Remedies for infringement : Impounding and disposition of infringing
articles,

#04. Remediea for infringement : Damages and profits,

. Remedices for infringement @ Costs and attornci's fecs.

6. Criminal offenscs,

a7, Limitations on actions.
908, Notifieation of fiting and determination of actious,

§ 501, Infringement of copyright

(@) Anyone wha viclatex any of the eaclusive rights of the copy-
right owncr ax provided by s« ctions 1046 throngh 117, or 10ho imports
copies or phonorceords into the U'nited States in violation of sectiom
G2, is an infringer of the copyright.

(B) The legal or beneficial onner of an erclusive right under a
copyright ix cntitled, subject to the requirementsx of sections 205(d)
and }11. to institute an action for any infringement of that particular
riqht committed while he is the owener of it. The court may require
him- *o serve written notive of the action with a copy of the complaint
npon_any person shoiwen, by the records of the ( ‘opyright Office or
otherwise, to hare or claim. an interest in the copyright, and shall re-
quive that xuch notice be served vpon any person whose interest is
likely to be affected by a decision in the caze. The court may require
the joinder, and shall permit the intercention. of any person haring
or claiming an intervest in the copyright.

(r) For any secondary tranxmission by a cable system. that em-
hodies a performance or « display of a work which iy actionable as an
act of infringeinent under subsection () of section 111, a television
hroadeast station holding a copyright or other license to transmit or
perform the same rversion of that work shall, for purposcs of subsection
() of this xection. be treated as a legal or beneficial owener if such
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secomlnry transmission aceurs within the local service arca of that
lelevixion station.
§ 502. Remedics for infringement: Injunctions

() Any conrt harving jnrisdiction of a civil action arising under
this title may. subject to the provisions of section 1498 of title 28,
grant temporary and final injunctions on such terms az it may deem.
reasonable to preront or restrain infringement of a copyright.

(b cdny such injunction may be xerved anywhere in the United
Ntatex on the person enjoined; it shall be operative throughout the
I’ nited Statex and shall br cnforcenble. by proecedings in contempt or
wtherwise, by ang 1 nited States court haring jurisdiction of that per-
son, The clevk of the conrt granting the injunction shall. when
requested by any other conrt in which enforcement of the injunction. ia
sought. transmit promptly to the other court a certified copry of all the
papers in the case on file in his office.

§ 503. Remedies for infringement: Impounding and disposition of
infringing articles

(a) At any time while an aetion nnder this title is pending. the
conrt may order the impounding, on snuch terms az it may deem rea-
sonuble; of «ll copies or phenorecords claimed to hare been made or
used in violation of the vopycight ownec's exclusive rights. and of all
pletes, molds, matrices, masters, tapes. film negativer, or other articlex
hy menns of which such copies or phonorecords may be reproduced.

(hy A« part of u final judgment or decree, the court miy order the
destruction or other reasovable disposition. of all copics oc phono-
records found to hare been made or used in riolution of the copycight
owncrs cacdusive vights, and of oll plates, molds, matrices. masters.
te pex, film neyatices, or other articles by meanx of which such copics
or phonorceords may he veproduced,

§ 504. Remedies for infringement: Damages and profits

(@) Iy GexEraL.—FErcept as otherwise provided by thix title, an in-
foinger of copyright isliable forcither:

(1) the copyright owner’s actual domages aned any wdd itionel

profits of the infringer, ws provided by subxcetion (h) :or



(2) stututory damages, an prorvided by subsection (r).

(®) Acrvar Dasaars axp Prorirs.— The copyright owner ix entitled
to recocer the actunl domagex suffeved by him ax a result of the In-
fringement, and any profits of the infringer that are attributable
to the infringement and are wot taken into aceount in computing the
actual domages, In extablishing the infringer's profits, the copyright
owner is required to prexent proof onl Yo the infringer's gross revenue,
and the infringer is vequived to proce his deductible expenses and the
elements of profit uttributuble to factors other thun the copyrighted
work,

(¢) Srarvrory Dasaces.—

(1) Ercept ax provided by cluuxe (2) of this xubsection, the
copyright owner may clect, at any time before final judgment iy
rendered, to recorer, instead of uctual damages und profits, an
awdrd of xtatutory domages for all infringements involved in
the action, with respret to any one work, for whick any one
imfringer is liakl, indicidually, or for which any two or more
infringees are liable jointly and xeverally, i v a swm of not less
than 230 or more than S10000 ns the court considers just. For
the purpoxes of this xubsection, all the Parts of a compilation
ordevivative work roustitute one work,

(2) Lo a vase achere the copyright owner sustaing the hurden
of penving. and the conet finds, that infringement wuxs committed
willfully, the conrt in itx diseretion mey increaxe the meand of
statutory damayes to « sum of vot more than S50.000, In u cose
wheve the infringer suxtaive the hrden of proving, and the court
finds, trat he aweax wat awnre wind had na reason to beliere that his
aets constituted an infringement of vopyright. the conrt in itx
diserction may voluce the wirand af statutory dumages to o sum
af wot lisg than S10, In a case where an instrnetor, librarian or
weehivist fa ou nonprofit «ducational institution, library, or ar-
chives, who infeinged by rceproducing o ropyrighted work ;i

copicx or phonorecords, sustaing the burden of proving that he
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helic red and had reasonable grannds for belicring that the repro-
duction was a fair use under scetion 107, the court in it discretion
may remit statntory damages in whole orin part,

§ 505. Remedies for infringement: Costs and attorney’s fees

In any civil action under this title, the court in its discretion may
allow the recorery of fall costs by or against any party other than
the U'nited States or an officer thereof. b'wcepi as otherwise provided
hy this title, the camrt may also award a reasonable attorney’s fee to
the prevailing party us part of the costs.

- § 506, Criminal offenses

(@) Crisisat INFRINGEMENT.—Any person who infringex a copy-
right willfully and for purposes of commercial advantage or private
financial gain shall be fined not more than $2500 or imprisoned not
more than one year, or hath, for the first such offense, and shall he fined
not more than SI0000 or imprisaned not more than three years, or
hoth, for any subscquent offcuse, provided howerer. that any person
who infringes willfully and for pnrposes of commercial advantage
or prirate financial gain the copyright in a sound recording affordcd
by snhsections (1) and (3) in Section 106 shall be fined not more than
R25000 or im prisoned for not more than three years, or both, for the
firat such offcuse and xhall be fincd wot more than S504¥ or impris-
oned not more than seven years, or both, for any subscquent offensc.

(b) Frarpriest (opyrienr Norice.—.Any person who, with frawd-
wlent intent, places on any article o notice of copyright or words of
the xame porport that he knows to he false, or who. with fravdulent
intent, publicly distributes or imports for public distribution any
article bearing such notice or words that he knows to be false, shall he
flued not more than 82450,

() Fravvrrext Resovat oF Copyrignt Norice.—Any person who,
with frawdulipt intent. remores or alters any notice of copyright
appearing on a copy of a copyrighted work shall be fined not mare
than $2:500,

() FaLse Rerresextarios.—Any person who knowingly mukes a
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folse vepresentation of a matcrial fact in the application for copyright
registration provided for by section 409, or in any written statement
Fld in conncetion with the application, sholl be fincd not more than
S2500, '

§ 507, Limitations on actions

@) CrivixvaL Proceeninas.—No eriminal proceeding shall be main-
tuined undey the pracisions of this title unless it is commenced within
thece years after the canse of action arase.

(Y Crvin Aerioxs.—-No civil action shall be maintained wnder the
provisions of this tith- unliss it is commenced within thee yeors after
the elaim weerned,

§ 508. Notification of filing and determination of actions

ta) Withiv ane manth aftvr the filing of wny action nnder this title
the ol rkex of th canpts of the Uvited Stutes shall send wyitten notifica-
tion to the Rregister of Copyrights xetting forth, ax for ax is xhown
by the papcrs filed in the conrt, the pamex and addresses of the parties
and the title, anthor, and reqistration number of cach work inrolred
in the action. If any other copyrighted work ix Toter ineluded in the
wction by ame ndment, ansecr, or other pleading, the vlevk shall alxo
send w notificution concerning it to the Reqyister within one month
afterthe pleading is filed.

(hYy Within one mouth after any final ordir or judgment s issned
in the case, the clevk of the conrt shall notify the Reqister of it,
sending him w copy of the order or judgme nt togethe i with the written
opinion if any. of the canrt,

(e) I'pei sveeciving the notifications specified in this seetion., the
Register shall make them o purt of the public records of the Capyright
Nffice,

Chapter 6—MANUFACTURING REQUIREMENT AND
IMPORTATION

~See,

Gol. Manunfucture, importation, and public distribution of certain copies,

602, Infringing impaortation of copics or phonoreeords.

6N3. Importation prohibitinng: Enforcement and dispogition of ercluded articles.

]



§ 601. Manufacture, importation, and public distribution of cer-
tain copies
() Ercept ax pracidid by subscetion (h), the impartution into or
public distrilmtion iv the I nited States af capies of o wark consisting
pre ponds runtly of nondramatic litc rary material that is in the English
Tanguage and is protected under this title is prohibited unless the
portions consixting of such material have been manufactured in the
U nited States or Canada.,
(b) The provisians af subxection (@) do not apply:
(1) where. on the date when importation ix sought or public

Wistrilution in the United States is made, the anthor of any sub-
stantial part af sacle matervial is neither a national nor o domicil-

inry af the United Statex or. if he ix @ national of the United
Ntates, has been domiciled ontside of the United States for o
continnoux prviad of al lenst ove year immediately preceding that
date: in the case of work made for hive. the cocmption provided
by this . lanse docs ot apply unless a substantial part of the work
wax prepaved for an cmployer or other person who is not a na-
tional or domivilinry af the 1 nited Statis or a domestic corpore-
ton or c nterprise;

(.2) wheve the Rurean af Custmns is presented with an import
statement issned wnder the scal of the Copyright Office, in which
case 1 tatal of no more than heo thousand copies of any one such
work shall b allowed ratry; the im port stutement shall br issued
npon reguest to the cupyright airaer or 1o a. person designated by
him at the time of vegistention for the work under section 408
ar at wny time thereafter:

(-3) wheve importation is xought under the nuthority or for the
ey other than in schoals. of the gorernment af the 1 nited Stati s
ar af any Stote or political sulidicision of n Ntute

($) where importation. for use and not for sale. is sought :

(1) hy any person with respect to na more than one copy

of any ane work at any onr time;
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(B) by any person urviving from obroad, with respect to
copies forming part of hix personal bagquge: or
(€Y by an orquuization operated for seholarly, cduca-
tional, or religions purpases and not for private gain, with
vespret to copies intcnded to form- a part of itx library;
(3) wrhere the copics ave veproduced in ruised characters for
the wse of the blind;

. (Y where. in addition to copies imported under clauses (3)
and (§) of thiz xubsection. no more than two thonsand copies of
any one such work, which. huve not been mannfactured in the
P wited Stulex or Canada, ave publicly distributed in the United
Ntates,

() The requirement of this section that copiex he manufactured in
the U'nited States or (Cunada ix satisfied if:

(1) in the case wheve the copies ave printed divectly from type
that hax been set, or diveetly from plates n:ade from such type,
the xetting of the type und the making of the plates have bheen
performed in the United States or Cunada: or

(2) in the caxe where the making of plates by o Uithagraphic
or photoengraring process is o finnl or intermediote step preceding
the printing of the copies, the making of the plates has been per-
Jormed in the Inited Stutes or Canada; and

(-8) Qv any case the printing or other final procesx of producing
maltiple copivs und uny binding of the copies hieee been performed
in the Inited States or Canada,

. L) Lwportation or public disteibntion of copies in riolution of

i scetlon does wot fwealidate protoction for v wovrk wnder this tith,

Howerers iu wny cicil action or coiminal procecding for infringement

of the corlusive vights to veproduce and distribote copiex of the work.

the sufvinger has a complete defense with vespect to all of the non-
dramutic literary matevinl comprised in the work and any other ports
of the waid in which the eocluxive vights to veproduce ansl disteibote
coprs ave owned by the sume person who owns such o.relusive rights

dnthe vl vamatie ,;’(,‘I'lll'.ll wette il ;f he Prores!




(1) that copies of the work hace beew imported into or publicly
dixteihited in the United States in ciofution of this xcetion by or
with the wathority of the owucr of sach crelusice vights: and

(.2) that the infrivging l'n/u'c'.v 10were mclml.fm-hlrn/ so the Uuited
SNtates or Canadi Jn accordawee with the procisions of subsection
() send

(3) that the iufeingcwent wag comn need be fore the cffective
dute of vegixteation for an wuthorized edition of the work. the
copins of which haee becw manfactueed in the I'nited Statex or
Coando in wccordace with the provisions of subxection. (¢).

() L wag action for infringement of the exvlusice cights to repro-
duee and dixteibate copics of a work containing material requéived by
this section to b wnnafuctured in the United Statex or Cunsdia, the
copyright vwnce shall st forth in the consplaing the names of the per-
senex o1 rguaizalions who /n':'_fm'fm-cl the processes xpecified by suhsee-
tion (¢) with respect to that muteria, and the places wheer those
Pracesses wer /:w-jm-mul.

§ 602. Infringing importation of copies or phonorecords

() Lwportation into the nited Statex, without the aathority of
the owner of copyright aader this title, of copics or phonorceards of
0 wock that have bicw aequived obroed ix an infringeacat of the
caclusive vight to disteibate copics o phonorecords ander section 10,
e iahle wads o xection 0. Thix subscction does not apply to:

(1) importution of copies or phonorecords wnder the authority
o for the ase of the gorirament of the Uaited Stutcs or of uny
State or political subdivision of « State but oot including vopies
ne phoun conds foe use in selaols, or copas of uny wnedioeisaal
work i portid for purposes other thaw aechival nse:

(2) imgctation, for the pricate axe of the importer and ot
for disteihation, by auy pecson with respect to wo mare than vne
copy v phovocccard of auy one work ut any on: time. vc by uny
person accicing from abrond with respreet to copies or phono-

cecords forming purt of his personal baggage : or
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Aruitoxt provided by Eic:

(3) importution by ar for un arganization aperated for schol-
wrly. cdicational, ar religions porposes ond not Jor pricate gain,
with vespoct to wa mare than ane copy af an andiovanal work
xolely for its archical purpoxes. aud o mare than fire ropics or
pPhavorccordsaf any athey wark for its lihvary lending or arehival
J1rposes,

() In t cune swhere the making of the copicx or phanorceords would
have coustituted wn infringement of copyright if thix title had heeuo
applicable thelv importation ix prohibited. In a case where the copics
or phanorecords were lowfully made, the Burean of ('nxtoms has no
wathority to pececut their im portation nuless the prarvisions of section
Gl are applicalile, T cither case, the Secrctary of the Treasnry ix
wothorized ta povseribe, by pegnlation, a procedure under which any
person claiming an interest in the copyright in o particulor work may,
npan payment af o specificd fee, be cntitled to notification by the
Buvcau of the importation of artivles that appear to be copiex or
Phonarceords of the work.

§ 603. Importation prohibitions: Enforcement and disposition of
excluded articles

() T'he Secretury of the T'reusnry and the Postmaster General shall
wcpuarately ar jointly moke regnlations for the cnforcement of the pro-
cosions aof thix tith prahibiting im portation,

(hy These vegnlations may vequire, us o condition for the coclusion.
af weticl s wpdep sectiou (12

(1) that the persan socking «.avclusion ohtain a convt avder en-
Juiving inportation of the articles: or

2) that he furvish proaf, of a specified watnre and in aceord-
wwee with poseribcd pracedures, that the copyright in which he
claims wu ivterost is colid and thot the importaution wonld riolute
the peahibition iv section G02: he may alxo he regnived to post
surety hond for awny iujury that may result if the detention or
vvelusion of the weticles proves to he nujustified,

() Letiches fimported in violation of the importation prohibitions
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of this title wre subject to acizure and forfeiture in the xame manner ax
praperty imported in violation of the customs rerenue laws, For-
frited witicles xhall be destroyed ux divccted by the Secvetury of the
T'vensnry or the court, as the case moy be: hows ver, the witicles may be
returned ta the country of eeport whencecr it in shown to the sntisfac-
tion of the Scerctary of the 1'reaxury that the importey had no reason-

able gronnds for belicving that his acts conxtituted o violution of law,

Chapter 7—~COPYRIGHT OFFICE

Nere, .

sal, The Copyright Ggice: General respoansibitities and arganisation,

2, Capprinht Offier reguletions,

b, Bffeetive date uf actions in Coppright Ofice,

sy Rotention and dizposition af arcticles deposited in Uoppright Office,

s Cappright Qfice reenedn: Pecpneation, maintenance, pullie inspection, and
senevhing,

s, Cagicsaf Coppeight Offiee reeneds,

Y, Capuright OFicr furms and ppblicatines,

sos. Coppreinht Offive foos,

708, Delay in delivery eaused by disruption of postal or ather zervices.

§701. The Copyright Office: General responsibilities and orga-
nization

(a) AN wlministratice functions and dutiex nnder thix title, e
copt v athe rwise xpecified, are the vesponsibility of the Regixter of
Copyrights ue divector of the Copyrvight Office in the Library of 'on-
qrese, The Register of Copyrights, together with the subordinate of-
ficers und employees of the Copyright Office. shall be appointed by
the Libearinn af Congress, and sholl act under his general divection
and xupervision.

thy The Register af Copyrights shall adopt o xeal to he wsed on
and after Jannary 1, 1975, to authenticate all certified documents issued
by the Copyright Office.

() The Regixter of Copyrights shall make an annwal report to
the Libravian of Congress of the arork and accomplishments of the
Capyright Office duving the previons fiscal yeur. The annual report
of the Register of Copyrights shall be publisked separately and as

w paet of the anwnal v port of the Libraviun of Congress,
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§702. Copyright Office regulations

The Register af Copyrights i antharized to establish regulations
not inconsistent with law for the administration of the functions and
duticx made his responsibility wader this 1ithe, ANl requlutions estab-
lished hy the Register under this title are subiject to the approral of the
Librarian of ('ongresa, '

§703. Effective date of actions in Copyright Office

In any case in which time limits are prescribed under this title
for the performance of an uction in the ¢ ‘opyright Office, and in
which the last day of the prescribed peviod falls on a Naturday. Nun-
day. holiday or other non-husiness duy within the District of Co-
Tumbia or the Federal (torvernment. the action may be taken on the
nert suceeeding husiness day. and ix effectire ax of the date when the
perviod erpired,

§ 704. Retention and disposition of articles deposited in Copy-
right Office

() U pan their deposit in the € ‘opyright Office under seetions 07
and 308, all copie, Phonorecords, nnd identifying material, including
thase deposited in connection. with claims that hare been refused
vegistration, are the property of the 1'nited States €Corernment.

(b)Y In the cuse of puldished works, nll copics, phonarecords, nnd
identifying material deposited are available to the Lilwary of Can-
yress for its collections, or for coechange or transfer to any olher
library. Tn the case af wnpublivhed works. the Lihrary is entitled ta
sclect any deposits far its collections,

() Depoxits wot selocted by the Lib, 1y under subscetion (h). ar
idewtifying portions ar repradoctions of them shall he yetained wnder
the contrad of the Capyright Office. including rvetention in €orvern-
ment stovagy fucilitios, for the langest periad cansidered practicahle
awd desivabde by the Register of € ‘opyrights and the Librarvian of
Conyress, Vfter that period it is within the Joint disceetion af the
Locaister and the Liliparian ta opds v their destrnction or othey disppaxi-

tion: hut, in the cose af wnpahdished warks, na :/e,m.w'l shall he de -
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stroyed or otherivise dispased of during its term of copyright.

() The depoxitar of copies. phonorecords, or identifying matevial
wide v section 08, ar the capyright ewoer af record. may request
srtention. wunder the contral of the Copyright Offiec. of one or more
af xuch avticlex far the full term of copyright in the wark. The Registcr
of Capyrights shall prexcribe, by veynlation, the conditions under
which xuch requests are to be made and grinted. aml xhall fir the
feo ta be chavged undrer sectian T08(a)( 12) if the request is granted,
§ 705. Copyright Office records: Preparation, maintenance, pub-

lic inspection, and searching

() T'he Register af Cnpyrights shall pravide und keep in the Copy-
vight Offce reconds af ol de positx, veqixtrations. recordations, and
othe v actions taken wodee this tith wnd shall pre prve Jndesix af all
surh recards,

(h) Sueke recards aml inderex, nx widl ws the urticles il pasited in
ctnonvetion with complted copyright rogistiations and vetained npder
the vontrol af the Capyright 0 v <hall he open to public inspeetion,

(¢) 1 pon request and payment of the feo spervificd by sectian 708,
the Copyright O ffice shall ke a searely of it pablic vecards, inde.r x,
ol l/r,mxif.v. aned shall flu'm'x/l n repart of the informatian they dis-
close with vospect to auy particolnr deposits, vegintrations. o recorded
dovame nts,

§ 706. Copies of Copyright Office records

(1) Capivs may be mude of any public recards ar indexex of the
Copyright Offive ; additionnl certificates of copyright vegistration aml
copiex of uny public vecords o indvaocmay he furnished wpon reqgiest
wml puyment of the fees spevified by section 708,

(hY Copics or rc,n'mhn-li(m.v of c/qmm'h'll articlos vetained wnler
the contval of the Capyright Offi-¢ shall he anthorized ar furnished
anly nudve the conditions specificd by the Copyright Office requlntians.
§ 707. Copyright Office forms and publications

(@) Cataro; oF Corvetaut FExTries. —The Register of Copyrights

shall compile and publish at /n-r:'mh"- intereals entnlogs of all vopy-
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vight registrations, These catloys shall be divided into prts in
aceordance with the rarions clogses of works. und the Register hos
discretion to determine on the basis of practicability and wsefolness,
the form. and frequency of publication of cavk particnlar part,

(b) Oruer Precicarioss-The Registor shall furnish, free of charge
npon. request, application  forms  for copyright registration and
yencral iuformational matevial in connection with the functions of the
Copyright Office. He alxo hax anthority to publish compilutions of
fnformation, /;i/'lin_mw/;hir.v. and other mateviol he considerx to he
of vitlie to the /m’)/;l‘.

te) Ihsteiwerion ok Peeniearioxs.-— Al publications of the Copy-
right Office shall he furnished to de pository libraric s ns specificd wwder
section I of tithe j 4 United Statex Code, and, aside from those fur-
wished free of chavges shall be offc ved for sule to the public at prices
based on the cost of re production and distribution.

§708. Copyright Office fees
(ta) Th followring fees shall by pid to the Registe, of Copyrights
(1) for the registiation of u copyright claim or o supplementory
vegistration nnder xection 408, including the isxnanee of o certifi-
cate of vegistration, N6
(2) for the vegistration of o duin to renenal of « xuhsisting
copyright v its first b under section S} (), )'m'/-m/iny the
PRXUW Yot of a0 cortificate of reqistration, 84 ¢
(:5) Jor the isswance of o veceipt for a deposit wnder section
N7, 82
(4) for the vecordution, us procided hy section 205, of u transfer
of copyright owncrship or other docnme nt of sir puges or liss,
corering no more than one tithe, S50 for each page orver six apd
for each tith- over one, 50 cents udditional » .
(3} for the filing, nnder section 115(h). of u native of intention
to HHI"(' /l,I"H”l'('l'"I'l,N. NS .
(GY for the vecordation, under section S0C) . of o xtatement

vevealing the idontity of ww author of wn anonymons or pxen-
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donymous work, ar for the revordation, nnder section 302( d).of u
statement reluting to the death of un author, 85 for a.document of
s pugexs or less, covering wo mme than one title: for each puge
arer xia and for ewch titl: orer one, 50 cents additianal ;

(7) for the ixxuapce, under xection G0, af un import slate-
ment N3¢

(8) far the ixsunce, wder scction 706, of un. additional revtifi-
cate of registintion N2:

(9) Jor the issuance of any other rectification, 83; the Register
of Copyrights has discretion, on the haxix of their cast, to fir the
feex for prepuring copies of Copgright Office records, whether
they nre to be certified or not

(10) for the muling und veporting of « scarch as provided by
section 105, and for any veluted xevvices, 85 for cuch hour or frac-
tion of vn honr consumed ;

(11) for any other special services requiving n substantial
wmonnt of time or expense such feex ux the Register of € ‘opyrights
may fix on the buxix of the cost of providing the xerrire,

(h) The feex prescribed by or wnder this section are appliculile to
the 1 nited Statex Gorernment und uny of itx agencirs, em ployees, or
officers, but the Register of Copyrights hus dixerction to waire the
requivemrnt of this subxertion in oceasional or ixoluted rases inrolring
velutively small nmounts, -

§ 709. Delay in delivery caused by disruption of postal or other
services

I any vase in which the Register of ( ‘opyriyhts determines, on the
husix of such evidence nx he muy by vequlutinn vequire, that a depoxil.
applicution, fee,oriny other materinl to he delivered ta the Copyright
tsffice by a purtienlar date, iwould have becu received in the Copyright
Office in dne time cocept far o geweral disruption. ar suxpe nxion of
postul or other trunsportution or comunnirntions serricex, the artual

yeveipt of xnch materinl inthe ( ‘opyright Office within one month nfter
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the date on which the Register determines that the discuption or xus-

peosion of suck xerrvices has terminated, shall be consideved timely,

Chapter 8~COPYRIGHT ROYALTY TRIBUNAL

Kee.

Sel. Uopyright Rognity Tribunal ¢ Establishment and purpose,

802. Petitions for the adjustment of royalty rates.

03, Membership of the Tribunal,

N g Procedures of the Tribunal,

805. Compensation of members of the Tribunal; ezpenses of the Tribunal.
S Reports to the (*ongeeas.

Sut. Effeetive date of royalty adjustment.

SIS, Effectire dute of ropalty distrihntion,

X0b. dudicial revicw,

§801. Copyright Royalty Tribunal: Establishment and purpose

(@) There is heveby covated in the Libeury of Congress a Copyright
Royalty T'ribienl,

(b) Nubject tu the provisions of this chapter, the purpise of the
Leibunal ghall be: (1) to muke determinations concepning che ud just-
ment of the copyeight royalty vates specified by scetions 111, 114, 115,
and 116 x0 ax to assure that sucl rates ave reasonabl mal in the event
that the Tribunal shall determine that the statutory royalty rate, or
w cate precionsly (stublished by the Tribuanl, or the cerenne busis in
respect to section 111, doex not proride a reasonnble royalty fre for
the haxic sercice of procilding scvondury transmissions of the peimary
broadrast transmitter or is otherwise nnreasonable, the T'ribunal may
change the royalty vate or the vercnne bases on which the voyalt.y fie
shall be axscxsed or both xo us to ussnre a reasonable voyalty fee: and
(2) to detcemine in certain civenmstances the distribution of the royul-
ty fees deposited with the Begister of Copyrights under sections 111,
11}, "ﬁ" 116,

§ 802. Petitions for the adjustment of royalty rates

(e) O July 11975 the Reyister of Copycights shall enuse to be
published in the Fedriml Register uotice of the commencr ment of pro-
cecdings for the revivie of the royalty rates specificd by seetions 111,

114,115 aud 116,
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(b)Y During the calendar year 1982, and in cach snbseyuent fifth

colemdar year, any owner or nser of a copyrighted work whose royalty
rates are specified by this title, vr by a rate estublished by the T'ri-
bunal, muy file a petition with the Register af Copyrights declaring
that the petitioner reguests an «djustment of the rate, The Register
shall moke a determination ns to whether the applicant hag a signifi-
cant intervest in the roynlty rate in which an ndjustment is requested.
1f the Register determines that the petitioner has a significant intercat,
he shall cause notice of his decision to be pnblished in the Frderal
Register.

§ 803. Membership of the Tribunal .

(e) In accordance with Section 802. or upon certifying the cristence
of « controrersy concerning the distribution of royclty fees deposited
puresnant to sections 111, 114 and 116, the Register shall royaest the
Amevican Arbitration Association or any similur suceessor organiza-
tion to furnish a list of three members of said Association. The Rey-
ister shall communicate the names together with swch information ax
may be appropriate to all parties of interest. Any such party within
twenty days from. the date said communication. i sent may xubmit to
the Register written objections to any or all of the proposcd names.
1f no xuch objections are received. or if the Register determines that
anid objections are not well funnded, ke shall ccrtify the appointment
of the three designated individuals to constitute « panel of the Tri-
hunal for the consideration of the specified rate or royedty distribu-
tion. Such panel shall function az the Tribunal established in section
801, I} the Reqister determines that the objections to the designation
of one or more af the proposed individuals ave well founded. the lecy-
ister shall vequest the Amervican Arbitration Association or any sim-
ilar xucceasor orgunization. to propose the neccssary number of sub-
stitute individuals, I pon ccceiving xnch additional names the Register
shall constitnte the panel. The Register shall designate one memher of

the panel us Chairman,



77

(B) If auy member of o panel becomex unable to perform his dutics,
the Lcginter, after consultation with the parties, may provide for the
xclection. af a snecessor in the manner prexseribed fu subseetion (a),
§864. Procedures of the Tribunal

() The Tribunal shall o a time and place for its Jroceedings and
ghicll eause notice ta he giren to the petics,

(") Ny organization ar prezon entitled to /lcrr'/r'(";/rcl/.v' n the pro-
ceedings may appear divectly or be represented by counsel,

() Eacopt ax otherwise provided hy law, the Tribunal shall deter-
mine its omn procedure, For the purpose of carrying out the provisions
of this chapter, the Trihanal may hald heavings, odminister oaths,
and requcive, by subipaena ar otheriise, the attendance and testimony
of wituesxex and the production of dacwinents,

() Every final decisian of the Tribanal shall he in writing and
shall stute the reasons therefar,

() The Tribunal sholl yepder a final decision in cach proceeding
within awe year fram the certification of the panel. | ‘ron a showing
af good cause, the Sevwate Conmittee au the Indicinry and the House of
Loprescntatices Commitice on the Judiciary may 1raice this require-
ment ina pavticalor proceciling.

§ 805. Compensation of members of the Tribunal s expenses of the
Tribunal _

(@) Ln proccedings far the distribution af royalty feex. the compen-
sation af members of the Tribunol aud other copenses af the Tribonal
shall b dedacted priavtathe distribation of the funds,

(0 L procecdings for the adjostment af royalty rates, there ix
herehy autharizod to he appraprioted such sums as may he NeCrIRa ey,

(¢) The Library of Congress ix anthorized to furnish facilities and
incidentud so¢eice to the T'ribupal,

() The Tribunal is authorized to procure temporary and inter-
mitten?t xe¢vices ta the sume entent as iy anthorized hy section 3109 of

title 5,17 1wited Statrs Code,
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§ 806. Reports to the Congress

The Tribunal immediately upon making a final determination in
un!} proviecding for ald justment of a statutocy royalty shall transmnit
its decision, together with the reasons therefor, to the Secretary of the
Newate and the Clok of the House of Bepres ntatires for reference
to the Judiciary Committecs of the Scnate and the Hovse of
Lepresentatives,

§ 807. Effective date of royalty adiustment

(@) Prior to the ecpivation of the first peviod of ninety calendar
days of continuoux xcxsion of the Congress, following the transmittal
of the r port xpecificd in scction 86, either Ilouse of the Congress may
adopt u rexolution stating in substunce that the House does not faror
the revomme nded royalty ad justment, and such od justment, therefore,
xhall not bocom: cffective,

(1Y Forthe purposes of subscetion (a) of this scetion

(1) Continuity of xcxxion shall be conxidered as broken only by
an ad jonrnment of the Congrexx xine diecand

(2) In the com putation of the nincty-day peviod there shall be
caeluded the days on which cither Honxe is not in scssion. because
of an ad journme nt of more than three days to o day certuin,

() In the abxenee of the puxsage of snch o resolution. by cither
House during saill winety-day period, the final detcrmination. by the
Tribnnal of u pctition for adjustment shall take cffect on the first day
following ninety calendar days after the eopivation of the period speci-
tir l hy subsection (a).

() The Beyister of Copyrights shall give notice of such effective
dute by pablication in the Fed: ral Beqister not less than sirty days
he fore suid date.

§ 808, Effective date of royalty distribution

A final ditcrmination of the Tribunal concerning the distribution
of voylty fo x deposited with the Register of Copyrights pursnant to
wetions 111, 115, and 116 shall become effective thivty days following

stind dete vmination unless prior to that tine an upplication hax been
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filed pursuant to xection 809 to racate, modify or corvect the determina-
tion, and natice af such application hax heen served upon the Register
of Capyrights. The Begisicr upon the eopivation of thirty days shall
distvibute such royolty fecs not subjcct to any application filed pur-
xuant 1o xeetion 809,

§ 309, Judicial review

In any of the fe'lowing casex the United Statex District Court for
the District of Columbia muy make an. order racating, modifying or
corvceting a final deternination of the T'vibunal concerning the distri-
hation of voyalty foex—

() Where the determination was procured by corvuption, fraud,
or nndne means,

(hY Where there wax crident partiality or corruption in any mem-
he v of the panel.

te) Where uny membher af the panel wax guilty of «ny misconduet
by aehicl the vights af wny pacty hace becn prejudiced.

TRANSITIONAL AND SVPPLEMENTARY PROVISIONS

Sk A2 This itle becomes effective an Junnary 1, 1975, ercept as
athe veise ppavided by seciion SOEh) of tHitle 17 as
dmended by this title,

Nec 03 This title dacs wat pravide copyright pratoction for uny
work that qocs into th: phdic domuin hetore daviary 1. 1975, The
exclusive vights, as provided by section 106 of title 17 ax amended
hy this title, to reprodiucr u work in phonorecords and to distribute
phanarccords of the wwark, da vot ectend to any pondramatio musical
work copyrighted hefore July 1. 19009,

Nev 104 AN praclumations ixsucd hy the President undei seetions
1(e) ar 9(h) of title 17 as it evixted on December 31, 1974, or under
previons copyright statutexs of the United States shall continue in
foveo wutil tevminated, suspendid. or revised by the President.

Nec 0G5 (a) (1) Nection s op title 34, U nited States Codee, Nup-

plement TV i omewdod to vood ns follous:
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“8 505. Sale of duplicate plates

wI'he Public Printer shall sell, wader requlations of the Joint (Com-
mittee on Printing to peesons who may apply. additional or duplicate
stevcolype or clectrotype platex fram which o (foveriment publication
is printcd, at a price not ta crcecd the cost of compaxsition, the metul.
aml making to the Gorernment. plus 10 per centum. and the full
amount of the price shall he paid when the order ix filed.”

(2) The item reluting to section 505 in the sectional analysis at the
higinning of chapter i of tithe 4}, I nited Statex Code. isx wmended to
read ax follows :

»505. Sale of duplicate plates.”

(hY Nection 2113 of tithe 34,1 nited Stutex Code, is amended to read
ax follows: ' '
“§ 2113. Limitation on liability

“When lotters and other éntelloetual productions (exelusive of
puttented mote rial, /mhh'x/u'cl works under copyright protection, and
nnpublished works far which copyright regixtration has heen made)
come into the eustody or possexsion of the Administrator of (:eneral
Services, the Tnited States or its agents are not liable for infringe-
ment of copyright or analogous rights arising ont of ws of the maty-
vinlx for displuy. ingpection, research. v production. or other purposes.”

(e} Do seetion 1YS(DY of title 28 of the 1 wited Statex Code, the
Phoas wxecetion 101 (h) of title 17" ix amended to vead Ssection 0 5(e)
of title 177,

() Section 343(n)(4) of the Internal Lerenue Code of 1934, «s
amendvd, ix amended by steikivg out *Cother than by roason of xee-
tion 2o thereof)™,

() Section 3202(a) of tHe 39 of the I'wited States Code is
amended by striking ont cluuse (3. Section 3200 () of title 39 of the
United Statex Code is amended by striling ol clanse (¢), Seetion
220000 is renuwmhered (¢),

(F) Ln siction 6 of the Standard Lo fervene Data At (section
290(e) of title 15 of the United States C'ode, Supplement IV'), sub-
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section (0) ix wmended to d, lete the reference to “scetion 8" and to
xubstitute: theeefor the Phoase >section 105,

NECCIOG L any cose weher, | hefore January 1, 1975, o person has
lawfolly made parts of imatrvments serring to reproduce mechani-
colly v capyrighted works wnder the compulsory license provisions of
section 1(e) of title 17 ox it exizted on. December 31, 197}, he maey
continne to make and distribute sneh pPocts cmbodying the some me-
chanical reproduction withont abtoining o new compulsory license
nuder the tevins of section 115 of title 17 as ame nded hy thix title,
Howeroy, such Pects made ou or aftey Janvary 1, 1923, constitote
Phonoeceords und ave othe i xubjeet to the pravisions of &nid
xcetion 115,

Nk 1 L the cose of any work in which an ad interim copyright
is suhsixting o i capable of being secured on December S0 1974,
wnder seetion 22 of 1ithe 17 ux it eristed on that date, copyright pro-
tection is hevehy eatended to cndure for the term or terms provided
hy seetion 30 of 1ithe 17 ax oomevidled hythistitle,

SEc. 108, The notice provisions of sections 401 through 403 of title
17w amendcd by this title o PPty to all copies or phonorecords publicly
Aisteibutod wo o ufter Jon ey 11975, Howerer, in the cose of a work
pubdished hefore Junnary 1, 1975, complionce with the notice provi-
sions of title 17 either us it e.risted on December 31, 1974, or as amended
hy thix title, is wdvyguate 1eith vospect to copics pablicly distpibnted
e Dcenher.il, 174,

NECC 1N The vo qistration of eluims to copyright for which the
reguivod aeposit, upplication, wmd Feo were veecieed in the Copyright
Offee hefor dovaary 1, 1975, and the condulion of nssignments of
copyright or oth, v instruments yeeciedd in the Copyright Office be fore
Junawiy 11975, «hall b made in vevoedwnce oith Vitle 17 0% it eaisted
onvomber sl 10,

Secs 110, T he demand uid penalty procisions of section 1} of tith
18 us it ecisted on Deeo inhey 31, 19T 5capply to any work in which copy-

clght baus heep seciuped by publivation with notive of copyright on op



be fore that date. but any deposit and registration made after that date
in response to a.demand under that section shall be made in accordance
with the provisions of title 17 os amu nded by this title,

Nec. 111, Seetion. 2318 of title 18 of the I'nited States ('ode ig
amended to read as follows:

“g8 2318. Transportation, sale or receipt of phonograph records
bearing forged or counterfeit labels '

“Whoerer knowingly and with froudulent intent transports, causes
to be transported, receives, sells, or offcrs for sole in interstute or
jorcign. commerce any phonogroph record, disk, wive. tape, film, or
other article on which sounds arve recorded, to which or upon which is
stam ped. pasted, or affived any forged or rounterfeited lobel, knowing
the hihel to hare heen falsely made, forged. or counterfeited shall he
fined not more than 82500 or imprisoncd far not more than three
years,or hoth, for the first such offenze and gholl be fined not more than
SS040N) or imprisoncd not more than gecen years or hoth, for any sub-
xequent offense.”

Nk, 1L Y canses of action that nroxe nnder title 17 hefore Jan-
wary 11925, shall be qoreened by title 17 ax it existed when the canse
of action vrose,

Neco 113, 1 f wwy provisian of tithe 17, ax amended hy this title, is
declared unconstitutionnl. the colidity of the remainder of the title
i not affected,

TITLE - -NATION AL COMMISSION 0N NEW TECIHNO-
LOGICAL USES 0F ¢cOPYRIGHTED WORKN

PSTARIISHMENE AND PUVRIOSE OF °0 VAUINSION

L

Nee 2l vy Theve is hevehy epsated in the Library of Congress «
Notional Commission on New Technologicol sex af ( ‘apyrighted
Works vhervonfter ealled the Commissian),

Y The purpose oof Hho Cowmissian isfo stud y apd com pile data on:

1Y the e prodntion and nse of copyrighted works of anthor-
ahijp—
(A i conjuaction with antomatic siystens capuble of stor-

;lofl. /N'm-' .v.w'n_l[. I'o'h'l': r‘;ny. llhl’ h'llln'_fl‘l'l'l.ll{/ ;ﬂ_furmllﬁml. ll'-l/
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(B) by vurious forms of machine reproduction, not invlud-

ing reproduction by or at the request of instructors for use
in foce-to-fuave teaching wetivitien: and
(3) the cveation of newrorks by the applivation or interrention
of surh automatic systems or machine veprodurtion,

() The Commission shall make rerommendntions ns to such
rhanges in vopyright law or procedures that may bhe nevessary to
axsure for such purposes areess to vopyrighted works, and to provide
recognition of the rights of vopyright owners.

MEMBERSINIP OF THE COMMINSION

Nee, 202, (a) The Commission shall be romposcd of thirteen roting
members, appointed us follows ;

(Y Fowr-membn s, to e appointed by the Peesideat, scleeted
Frour anthors upd other vopiright mences;

.2) Four members, to be appointed by the President, selevted
from uxcesof copyright worbes

(3) Four vongorcromontal wewmbees to be unppointed hy the
[’rl'.vit/rnf. stler el fl'lllll the IHI’III.P .qrnrrll”.l/ K

3 The- Lihyugiven uf Congress,

(h) The Prvside nt shall appoint a Chaivman, and o Viee Chalomn
who xhall act us Choivwan (vt absenee or isahility of the Chuivinun
or v the «rint of o vacuney in that office, from wmong the four mem-
hevs solectid From the poblic g rally, us peocided hy cluvns (3) of
sbiection (uy, Tlhe Reyister of Copyrights shall seyrve e officio us
a nonvcatiog membher of the Cowmission,

) Noviw cativng memb s of the Commission shall roustitute o
quornm,

((’) .luy 1’y ) l/u.' Commissiog shall not ll]f('/-f it poers wnld
shall Jwe fillod iv the same monne ax tH veiginal appoinime pt

1?18 IIHII,:'. hd .
CONPENSVTION OF VEMBIIRS DE COVMINSSIONN
Nee 2080 ey Meiiche sa of the Commission, other than officers or

enmplayecs of the Fodvval Goeesime nt, shall ceeeim com pensalion al
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the rate af 8100 per duy while cngnged in the actual performance
of Commission duties, plux reimburscmcnt for tra rel, gubsistence, and
other necssary openses in conncction with sueh duties.

(b)Y Auy members of the Commissiaon wha nre offivers or employ-
cex of the Federal Guevrnment xhall serec on the Commission with-
out compensation, hat xueh mcmhers sholl-he reimbursed for trav-id,
snhgistence, and othey neeessary e nxes in conncetion with the per-

formanre of their dotics,
STAFF

NEC, 205 (0) Ta asxist o itx studiex, the Cammixsion may appoint
o stuff which shall he an odminixtrative parct of the Library of Con-
qross, The xtoff sholl he hewded by an Ereeutive Divector, who shall
he rc'xlmnxihh- to the ('nm.m ixsion for the administration af the dutier
catvisted to the staff.

(h) The Commission may procare tem paviry od intermittent sere
iecn to the same caotent us ix antharized hy sevtion 2109 of title 5. { nited
Stutes Code, hut ot rotes not to ceceed S0 per duy.

EXPENSES OF THE C0OJNMISSION

Nre, 26, There wve hevchy awtharized ta he approprioted such sums

s may he necessury ta enrey ont the provisions of thix title.
REPORTS

Spe, 245wy Within am year oftcr the first mecting of the (‘om-
wission it xhall sabwit to the President ond the Congriss o preliminarvy
report onite activitios,

(hy Within theve years after the conctment of thix Lot the (Com-
winsian sholl submit to the Pecsident and the Congress o final veport
om its study and inrcstigation which shall include its recommendn-
tions wml xueh proposols for legislotion and wilministratice vetion ns
maly he necessary to corvy ont its recom mendutions.

(1) Lo wddition ta the preliminary rveport and Zf"ll’ report vequived
hy thix scetion, the Coms — sian mny poblisk such interim reports us
it may determine, inelue hut not limited to ronsultunt’s reports,
transeripts of testimony, seminar repocts., wind other Commission

findings.
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POWERN OF THE COMMISRION

Nec, 207, (a) The Commission ar, with the anthorization af the
(‘ammission any three or more nf it members. may, for the pirpose of
carvyjing ant the pravisions of this tithe, hold hearvings, administer
aathe, and requirve, by subporna ar otherwise, the atte ndanece and testi-
mony of witnesses and the production of documentary material,

thy With the couscnt of the Commission, any of its memhers may
hold any meetings, seminurs, or conferences considerd appromiate
to provide a forum for discussion of the problems with which it is

dealing,
TERMINATION

NEC, A8, On the siwticth day after the date of the submission af itz
final report. the Commission shall terminate and all affices and
cmployment nnder it shall expire,

TITLE 1—=PROTECTION OF ORNAMENTAL DESIGNS
OF 1'SERNL ARTICLES
DESIANR PROTECTED

Nec S0 (a) The author or uther praprictar of an original orna-
mental design af a wseful article may scenre the protection provided
hy this title npon complying with aml sulject to the provisions hereaf.

(1) Far the parposes of this title—

1) b useful article™ is an article whieh in normal use hax an in-
trinsic utilitavian function that is wat merely ta portray the appearance
af the article or ta canrvey information, An article which normally s
 pavt oy o nsefal article shall he deemed to be a useful article,

(2) The cdesigu af a wseful article™, hereinafter referved ta as o
i sinpu™, cansists af thase aspects or e ot af the article, ineluding
its two-dimensional or three-dimensional features of shape and sur-
Jaceawhich make wpthe appearance of the article, . .

(4) b design i ornmmeutal™ f i.f " f'uh.'an/ ta make the articl:
attractive ardistinet in appearnce,

0y Ui is =opiinal™ it it is the swdependent crcation of an

wnthor wdo did pot rupy i From anather saurves .



DEXIGNS NOT BUBIECT 10 PROTECTION
Nees 302, Protection under this title shall not be availuble for a
o sin that is- .

(a) not original ;

(b) staple or commonplace. sueh as a standard geometrie figure,
familior symhol. cmblem. or motif. ar other shape. pattern, or
configuration which has become cammon, prevalent, or ordinary:

(¢) differcnt fram a design cachuded by subparageoph (h)
ahare only in insignificant details or in elements which are rari-
antx commonly wsed in the relerant trades; ar

() divtated solely by o wutilitarian function af the article that
cmhadivs it

(e) compased of thece-dimensional featnres af shape and sur-
fuece with roxpeet ta men'x. women's, and children's apparel. in-
cluding undergarments aud outerecar,

REVIRIONS. ADAPTATIONN, AND REARRANGEMENTS
. 303, Protection for o dexign under this title shall be available
wotwithstanding the cmployment in the design of subject matter er-
chided from protoction wader section 0.2, if the dexign is xubstantial
revision, adaptition, or reavrange ment of soid xubject matter: Pro-
vidid, That such protection sholl he arailable to a design employing

subject matter protocted wider title 1 af this Act. ar title 35 of the

} wited States (Code or this title, only if such protecte o xubject matter

ix eraploged with the consent of the proprictor thercaf. Noch pra-
tevtion shall be independent af any wihsisting protection in subject
watte v oo pdoyed in the dexign aml shall vot he constened as seenving
any right to subject watter caeludcd from protection or oy ertending
nny subsixting protection,
; COVWMENCEMEONT NF, PROTECTION

Nee ) () The protortion procided for dexign nuder this tith:
shall cowne wer pov the dute whew the dosige ix fivst aode prblic,

thy 4 dasigi ix made puidic cheon, by the proprictor of the design

ar aith his comscul, an cassting usefol avticle camboldyivg the desiqgn
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is anywhere publicly cohibited, publicly distributed, or offcred for
aale or sold to the public,

TERM OF PROTECTION

Nec i () Subject to the provisions of this title, the protection
hercin provided for « doxign shall continme for o term of fice years
from the date of the commencement of protection ax provided in goc-
tion 305(a). but if a proper application for renewal is receired by the
Administrator durving the ycar prior to the cawpiration of the five-year
terma the protection. hevein: procided shall be cotende? for an addi-
tionul period of fire years from the date of rapication of the first five
yrars,

(b) 1f the design sotice actually appliold shows a date corticr than
the date af the commencement of protection as provided in section
S04 (a ). protection shall terminate as though the term had comme need
at the cavlicr date,

() Where the distinguishing clements of w design an- in substan-
tially bhe sume form in a number of different nsr ful wrticles, the
design shall be pratected s to all such articles when protected ax
to one of them, but not more than one reqistration shall be required.,
I pon cepivation or terminatian of protection in a particular design
wx prrovided in this title all rights under this title in said design shall
tevminate, veguedless of the number of different articles in which thr
design ny have becn utilized during the term of its protection,

THE: DENIGN NOTICE

Neco S a) Whene cor any design for which protection ix xanght
under thix title is made publiv ax provided in soction 304(h), the
propeictor shall, subject to the provisians of section 357, mark it or
have it marcked legibly with a desiyu notice consisting of the following
thre: clements :

(1) the wards “Protected Design®. the abbie ciatioh = Protd
Diw pr the ltter ~0° within a ciecle thas (DK
(2) the year of the siate on which the design s firs$ made

public; and
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BEST COPY AVAILABLE

(3) the name of the proprictor, an abbrevintinn by which the
name can be reenynized., or a genervally acce pted alternative dexiy-
wation of the proprictor auy distinetive identification of the
proprictor may he wsed if it has been approced aid ro corded by
the Ndministrator be fore the design marked awith sueh ideotifica-
tion in made.public,

After vegisteation the vogisteation number may he uxed instead of
the clements spevificd in (2) and () hereof.

(DY T'he notice shall he so located and applicd ax to gire reasonahle
notice of dexign protection while the wsefol artich cmhodying the
desiqu s passing Hheongh its normal channels of commcre, Thix pe-
ynivement ny he Falthd, fw the caxe of sheetlile or steip mate rinls
heaving veputitioe or mutinnons desiins, ,)_l./ application of the notice
Fesoate II 1o f;f,'un. or tn f/ll Iurll'_l/;u. .w'll'n_l/l TN NETS .\'/./Ir ().I. flll‘ Hel-
te vied at pcnsopaldy froquent ntecrals,or to tags or lihds affived to
the waterind ut sneh Jntereals, ’

(r)' When the ,u'u,u;rh'u- u_f " 4/0'.\';_4”: hos rnm,:/;w/ worth the ,u'm'/'-
sions of Hhis soetion, proteetion nneder this title shal! pot he affectod by
the vemoenl, desteaction, o obliteration by others of the desigu votice
teh bt III"I.I ,('.

LEERCT OF oMISStoN 061 None

Neo o t0F, The omission af the wablce pr sevihnd Jw xection 306 shall
pens® sy loss n'f th /"'H/I'I"l.l)ll o pr vent recorery fu.v' /.i:fl';ll_v/o‘ll:: nt
sipetsnst A0 persan nho, ol‘fh roertten wotice u_f th :/r.w'_l/u ,u'uh'rf;uu.
hevgdos wn wpde ctaleivng Teawdivyg to Snfringoment: DProvcided, Thit sueh
crtnissiven shall preccut qugg reeorcry wnder section (22 aguinst a person
voher hevan an undevtaleing leadivg to infringement b foge rereiring
seritton potive b the desion ,n':)h'l-ﬁcm. and no ;n';nnrﬁcm shall he
fod viatiwx thia propsictor of the desiyn shall yeimharse swid porson
Foe iy censopable copead e or contimctual obhliyation in conner-
Livere with sueh wwidectakiueg Joearred /n'_fln'l' 1wttt ten naltie uf l,l'.!'l..lln
_/Iruh vbin, us the cunet S oot dlise votiire shall divect, The hupden

"l /:,-n,-;n!/ wpitten vwetice shall he on the ,H'U,M';l”ul'.
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INPRINGEVNENT

NECCSOS, ca) T shall 1y infringement of v c/c'm'{]n proteetold wodep
thic itle for wuy persop, withon! the consent of the proprietor of
the desiyn, within the Pited States or its berritories or JIINSeXRIONK
aned dusing the tirm of xueh protoction, to—

(1) make, hace wade, or import, for sale ar for nse in trade,
wny infringing artile ox defived in subsicction (d) heveof ¢ or
() xcll oy distribute for sile or for nse in trade any sneh
sl einging agicle s Penvideid, bowcrer, That u seller or dixteibutor
of ang such avticle who did not moke o r'mhnrf the same shall he
decwed to be an Jufeinger ouly jf
0OV b Sudvced or acted in collusion with o mannfoctorer to
wtheey o0 anc i puiler to import such artivle (merely pnrehax-
vy ar gieing an order to gnrchose i the ordinary ronrse of
hosiness shall put of it i constitnte snel ivdvneement nir
collusinn) ¢ a
(7€) he vefuscs o fuils wpon the request of the proprictor
of the desiyn ta make o prompt and full disclosnre of 4is
sunree of such avticle, and he orders or reorders sweh article
after having received notice hy registerved or certificd mail
of the protection subsisting in the design,

(b) 1t «<hall be wot iafringement to mke, hore made, import, «ell,
or distribute  any apticl em hidying a design crcated without knowl-
edye of.ad copying from, o pratected disiyn,

o)A person who incorporates inta his oien. prodi ¢t of man-ifactore
an infringing article acgnived from oth s in the ordiva y conrse of
husingss, or 1ho, withowt knniledye of the protected desigo, makrs or
processes an infringing article for the aerownt of anather person in the
ordinary conrse of b iiness, shall not be deemed on infringer ereept
wnder the condilions of clanses (7y and (i7) of paragraph (0)(2) of
this section. Neveptivg nu order or veord. fram the sonvee of the in-
Trivging acticle shall he decmed ordeving or veordcring withis: th,

meaning of clanse ((iy of povaqraph (a) (2 of this soction.
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(d) An “infringing article™ as wsed hercin isuny article, the design
of which has been copied from the protected design, without the con-
sent of the proprietor: Provided however, That an illustration or
picture of a protected desiyn in an ndvertisement, hook periodical,
newspaper, photograph. hroadcast, motion picture, or similar medan.
shall nat be deemed to be an infringing article, An article iz not an
infringing article if it embodies, in common with the protected. dexign,
only elements deseribed in subsections (a) through (d) of section 302,

(€) The party alleging rights in a drsign in any action or procecd-
ing shall have the burden of afffrmatively eatablishing itx originality
arhenerer the opposing party introduces an earlier work which ix
identical to such esign, or 80 similar as to make a prima fncic shoro-
ing that surh design was ropied from xweh work,

’ APPLICATION FOR REGISTRATION

Ngee 300, (1) Protection under this title shall he lost if applivation
for registra.con nf the desiqn ix not made within siz months after the
dute on which the dexign was first made public as provided in xection
J04h).

() Application for registration or renciral may be made by the
proprictor of the design.

(e) The application for registration shall he made to the Adminis-
trator «nd shall state (1) the name and address of the anthor or
anthors of the design: (2) the name and wldress of the proprictor
i different prow the anthor: () the specific namr of the article. in-
divating ite utility : (§) the date whew the design was first mude public
as provided in section 304(hY ;o (3) such other information as may
Lo vequived by the Administrator, The application for reqistration
may tnetude o description setting forth the salient features of the de-
xiquy hut the absinee of sueh o dexeription shall not preceat registra-
Fiow wude o this tithe,

tdy The applivation for s aistention shall he cecom punied by o
whaate pee wt e outh Lo the applicant or ivis duly anthorized agent o

oo presentative, s ttiny _im-r/'o that, to the hest af kis bnowdody. aundd -
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licf (1) the design ix original and was crented hy the anthor or authors
witmed in the application; (1) the di siqn has not previously bheen regis-
teved ou behalf of the applicant or hisx predi eossor in title ; (3) the de-
xtegon hors hoe o wenndde ,'m/;h':- ax procidcd in scction 04(h) s and (4) the
upplicont is the pesson cntitled to protection and to registration under
thix titlh . 1f the desiqn hos been worde public with the design notice
peseril ed fuosection i, the state no-nt shall alxo dexcribe the evact
Torm and position of the wiyn notice,

Y B crov iy state went or oss rtion as to the ntility of the article
wimed v the applicotion, the desiiu of which i xonght to he reqis-
toved, shall vt agfect the protectivn seenved vnder this title,

(Y Evvors in onitting a joint qnthor or in voming an alleged joint
aathor sholl wot affiet th validity of the reqistration. or the actnal
ownership w: the protection of the disign : Procided, T'hat the nome of
ouc indicidaal who was (v foct aw vothor ix stated in the application,
Wheve th i wos mode within the regalae scope of the authors
cmplogment oud Fudicidual anthes hip af the dosign ix diffeult or im-
posxibde to aseribe and the application so stotes, the name and address
of the voaployer for whon the design iwas node may e stated (nstead
of thot of the iud! vidual wnthor,

) The wppdication foe veqisteation shall he accom panicd by too
l'u,l;rv of « :’nul';u_:[ or othey /u':'hu';u/ Ay seudation l)f the -mu-.fnl
avtich- having one or more mewrs. wlegoate 1o show the design, iv a
Foocen el style suituhly For repyodaction, which shall he deemed o
Pt of the application,

Uy Betuted ase ful wrticlis haring common desiqn featnres may be
swcludid (u the sowe wpplication awdey sach conditions as moy be pre-
sepehedd ,l.l/ he Adweiwistrator,

BUNEFIT 05 EARLIER FILING DATE IN FOREIGN ¢0VNTRY .

SNecl 210, An application for rl'g.lth'u;:':m u}' cl—‘l/:'m'j(/n filed in this
cowntry by any porson whn has, i sehose legal vo presentatice or P :I'-
CONSOe 0 sieessoe (o Fitle hos preciaonsly vyogularly filed an applica-

tion for vo gistration of the samie de i fu o Toccigu cownl vy wlicl uf-
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fords similur privileges in the rase of applications filed in the I'nited
Ntates or to citizens af the United States ghall hare the same effect
as if filed in this canntry an the date on which the opplication was
first filed in any such faceign canntry, if the application in thix conntry
is filed within ix months from the carlivst date on which any snch
forcign application was filed.
OATHRE AND ACKNOWLEDGUENTS

N, 311, Oaths and acknowlcdaments requived by thix title may be
made before any persan in the Inited States antharvized by law to
administer oaths, ary whew made in o foreign conntry. he fore any
diplamatic or conxular officer af the nited States authorized to ad-
ainiste r aaths, or hefare any officiol antharized to administer authg in
the forcign country concerned. whase authority shall be proced by o
cortificate of o diplomatic ar consular offrer of the 1 nited States, and
shall be valid if they comply vith the laws af the state or conntry

where made.
EXAMINATION OF APPLICATION AND ISSUFE OR REFUSAL OF REGINTRATION

See. 312, (@) pon tie filing of an application for registration n
proper form ax provided in sevtion 300, and wpan payment of the fer

provided in section 315, the Administratar shall determine whether

“or not the application pelutes to a design which an ity face appears ta

he subject to pratection wuder this title. und if so, he shall register the
design. Registration noder this suhgection shall be annonnced by
publication.

(hy If.in his jm/ym« nt. the upp/ic-uficm far n'yixhwﬁun relatex to
a dosign ebich on its fuec is not subject ta pratection vnder this title,
the Administrator shall xend the applicant o wotice of his refasal to
veqister and the grounds there for. Within three months from *he date
the notice of refusal is xent. the applicant may request, i aeriting, re-
consideration of his n/:/)h'ruh'an. After consideration of sueh a request,
the Vdministrator shall cither reyister the design or s nd the applicant
o native of his ﬁnu/ rl'jusu/ ticregistor.

() Any person awho helicecs he is or weill he damayed by o vegistea-
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tion wnder this title may. upon puywent of the preseribed foe, apply
to the Administrator at any time to cancel the yegistration on the
groaml that the desiga is ot subji ot to protoction under the provisions
of this title stating the reasons the vefor, U pu receipt af an applica-
tiow far cancellation, the Administrator shalt send the proprietor of
the desiyn, ax shawn in the records of the Offive of the Adniinistrator,a
natice af said application, and the proprictor shall have a perviod of
threc months from the date sueh wotivce was wailed in which to present
dvguments sn support of the validity of the royisteation. 1t shull alse
be within the authority of the Administrator to establish, by regula-
tion, conditiuns under which the opposing parties may appear and be
heard in .»'HIII[-‘UI" of their nrqument < If. aftcr the periods provided for
the: prescutation of arguments ha e, swpived, the Administrntor deter-
wines that the applicant for cance lation hos vstablished that the de-
sotp is ot salijo ot o pratection neds p the Jrovisions of this title, he
shall ovder the vegistration steideu from the record. Conecllation
andes 200 snl s g shall be anmoweed hy pablication, and natice of
the Administrators oaal dete pinetion with spect to any applicotion
Far vaveillatine slall b seat to th applicapt wnd to the proprictor
of record,

(Y Bemedy against a final ad v ese deteraduation nade r subperya-
vriaphs (hYy aod () abore may b had hy means of a civil action
lll/ll.'.ll.\', f/u .-ll/m I.IM.-V’I'H’(M' /mr.wm. M {7) f,N' ,u'm';s;on ()f NPI'HUH If()'l llf
Vetle 28, U nited States Codeif cam oenced within sueh time aftersueh
decivion, not lesx than 60 duys, us the Administrator appoints.

(Y Whew o idosiyn has heew veiisteved wuder this section, the lack
of alility of wnif articl fu ehich ot has heen cmbadicd shall be ne
defense to an infringement action ander section 220, and no ground
far vancellution wudcy subsiction (i) af this section or nnder see-

-

lion 3.3,
CLERTIFICATION O REGISTIVTION
Nee, 3138 O bl B ates of registeantion shall he issued o the wame of

the 1'uited States wude ) the seal of the ()ffies ()f the Administrator and
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shall be recorded in the official recoids of that Office. T'he certificate
shall state the name of the uscful article, the date of filing of the appli-
cation. the date on which the desiqn was first made public as provided
in section J04(b) or any carlicr dute as set forth in seetion .1{)3(1)) yand
shall contain o veproduction of the draiving or olhep pictorial repre-
sentativn showing the design. Where a description of the salient feu-
tures of the design appears in the application. this description shall
also appear in the certificate. A renewal cevtificate shall contain the
date of renciral registration in addition to the foreqoing. A certificate
of initial or renewal rgistration shall be admitted in any court a8
prima. facie eridence of the fucts stuted therein.
PURLICATION OF ANNOUNCEMENTS AN INDEXER

Seen 314, () The Administeator sholl publish lists and indexes of
.rryixten':l designs and cancellations thereaf and may also publish the
drawing or other pictarial repexentations of registered designs for
sale or other digtribution.

(&) The Administrntar shall extablish and maintain a file of the
drawings ar other pictarial represcntutions o f registered designs.which
file shall he arunilable far nse by the public under such conditions a8
the Adwministrator may presevibe.,

FEEX

Nees 415, (1) There shall be puid ta the Adwministratar the follineing
fees:

(1) O filing each npplivation far yegistration or for renewal of reg-
istratiaon of o design. N1,

(.2) For coch additional celated article ineluded in ane application,
810,

(-2} Far vecording assiquient N3 far the first sir poges. and for each
additionadl tira poges or lessg 81,

(4) Foeu cortizivate of « orrcetion af an creor ol the fuvlt .af the
() fice. NI,

(5V For certification of copics of records, 81, ‘

() On filing cack application for cancellution of v regixtration,

SIa.
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(b) T'he Adwministrator may establish. charyes for matervials or serve
ices furnished by the Offce, not speeified ahove, reazonably related to
the cost thereof.

REGUIATIONS

St 36 The Ndministrator may cxtablish regnlations not incone

sigtent with law for the administration of thix title,
COPIES uF RECORDS

Necc 317, U pon. payment of the prescribed feecany person may ob-
tain acortified copy of any official record of the Office of the Adminix-
trator. swhich copy shall he admissible in evidence with the same effect
as the original,

CORRECTION OF ERRORS IN CERTIFICATES

Nee 318, The Adminintratar may corvect an yerrar in a registration
incurred through the fault of the Offce, or, upon payment of the re-
quived fee. any ervar of a clevieal ar typographical nature not the fault
of the (2ffice acvnrring in yood faith by u certificate of rorrection wnder
seal. Such registration, together with the cevtificate, shall thereafter
hetre the same effect as if the same had heen originally ixsued in such
corvccted form.,

OWNERNINE AND TRANSFER

Nec 310, (a) The propepty vight in o dexign subject to protection
nuder this title sholl vest in the author, the legal represcntatives of a
deceased anthor or of one under legal incapacity, the employer for
whom the anthor crcated the dexign in the s of n design. made
within the vegular seope of the author's conplayment, ar a person to
whom the rights of the anthor or af such coplayer have heen trans-
Jevaed The g ison or pursans i whom the property vight is rested
shalll e copxide rod the praprator af the desiyn,

(B The propercty vight in a vedistc red d. signcara design for which
wi application fur registention hos beew ar may be filed, may he ax-
sapucd  grantod. convcyed. or mortgayd hy an instroment in weriting,
sigucd by the proprietor. or may he hequeathe d by will,

Co) o aclenonledye ment us provided in section 311 shail be prima
Tucie o« ridence of the «.evcution af o axxigincnt, grant, con reyanee,

wr nortagug,
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(Y Ao axsigument, yrant, canrveyavee, ar mortyage sholl be enid
ox adainst uny subxequent purchaxer or martgoge for o valualle enn-
sidevatinn, withont wotice, nuless it ix vccorded in the Offiee of the
Ndmivisteator within theee months fram itx daty of ceeculion nr priar
to the date of sach subxcqacnt purchose or m m-tyuga'..

REMEDY FOR INFRINGLMENT

Nee, 320, () The praprictar af o design xhall harve remedy for in-
frivge ment by cieil action instituted nfter ivemnee of o certificate nf
veggisteation of the desiqn,

(hY The proprivtor of o design may hove imliciol veview of o final
w Fusal of the Adwinistrator to vegister the dexign, by o civil actinn
beonght as por infringement if commenced within the time xpecified
in section 20.20Y . and shall Lave ronedy for infringement by the same
action of the conet adjudyges the dexign xubject tn protection nnder this
1ith-2 Providod, That (1) he hax poervi msly duly filed and duly pros-
conted to s s final e fusal an applisation in proper form for vgix.
tratiow of the desiquxg and (2) he canses o coply af the complaint in
artion to e 1l med ta the Adndnistrator within tea dayge after the
commevecmenl of the aetion, and (.3) the defondant hox caomm itted netx
in voxpect to the dexign which wonld conxtitute infringement with
sespect to a dosign peotecled wnder this tith,

INJ! NCTHON

See, 320, The xevcral convts having jurisdiction nf actions under
thix tith may grant injunctions in aceordance with the priveiples of
u,m'f_l/ to precent infrivneme nd, including in their discrotion, prompt
velicf hy hu:pm'.u'y restraining orders and preliminary injane tionx.

RECOVERY FOR INFRINGLEMENT, AND 80 FORTH

N S22 () Upon finding fur the cloimant the canet shall award
him damagex adeguate to componsate for the infringement, hut in
no erent loss than the reaxowable value the canrt xhall aseexs them.
In either ereat the conrt may increase the domaoges to such amount,

ot creceding 83000 ar 81 per copy. whicherer is greater as to the
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o7 BEST COPY AVAILABLE

court shall_appear to be just, The damages awarded in any of the
ahore circnmstances xhall conxtitute compensation and not a penntty,
Uhe court may veceive copert testimony ax an aid to the determination
of dumayes,

() No rccorcey under paragraph (ay shall b had forany infringe-
ment committcd more than three yeaes prior to the filing of the
complaint, '

(e} The conurt may arard reasonable utlocney's feox to the Jprevail-
ing party. The conrt may also awacd other coepenses af suit to o
defeadant prevailing in an action bronght 1o ¢ seetion 220(b).

(Y The conct may orderthat all infringing articles.and any plates,
miolds, putternse models, or other means specifically adapted for mok-
ing the se be delivercd wp for destenetion ar other dispoxition as
the conrt may divect,

FUN LR OI' COURT OVER REQINTRATION

Nec, G Do any action incolviog o design for which protectior s
xonght undvr this title the conrt whewappropriate may ondey regixten.
tion of a design or the cancellation of a registration, Any such opder
shall he certificd hy the court to the Ldministrator, who shall moabke
approprinte entry npon the vecords of his () ffiee,

LIVRILITY FOR ACTION ON REGISTRATION FRAUDLENTIY OBTAINED

Neeo 3250 Any pevson who shall bring we actione for infeingement
kuonwing that vogistration of the design was obtnind hy a fulse or
frawlnlont representation mats violly affccting the vights wuder thes
title, shall he Lahte in the som of S1000, or sueh part thorof as the
court wery detormine, ax compensation to the defendant. to be charyged
wgainst the plaintiff and paid ta the defondant, in addition to such
coxts aud attorney’s fees of the defendant as may be assexsed by the

conrt.
PENALTY I'OR FALNE MARKING

Neeo 22050 () Whaereer, for the purpose of deceicing the publie,

marks upon, or applicx to, or nees in ad revtising in cornection with any
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article made, used, disteibuted. or xold by him. the design of which
ix wot protectod wudee this tith ,a design votice i specificd in xection
S0 o any other wards or syniols importing that the dexivn i pro-
tected wnde e thix title, knowing that the design ix not ') In'uh'c-h'cl.
shall he fiocd wot more thaw S50 for o covy such offense,

(0Y Any preson may sae for the penalty,in which erent, onc-half
shall qo to the persaw saiug and the other to the use af the United

Nhitex,
PENALTY VOR FALRE REPRESENTATION
Nev, 420 Whoo rer keeawivgly males a fulse ropresentation mate-

vially affs ctivg the riahts obtainable ander this title for the purpose

of obtaining registration of a desiqn wnder this title shall he fined

btk Do xs Hovvw 8300 aped wot more Fhan ST, and any vights ar privi-

Tesge s he oty hovee iv the dexige wnder this title xhull bu: forfeited,
RELVEION TO COPYRIGNHT 1AW

Neo L 220 0y Nathivg i thix tith- shall affect uny cight or vemedy
w0 e veafter held by avy porson undey title T of thiz et

(hy Whewa pictopinl, graphic. ar seal ptaral work in which copy-
lig,/:' sahsists wpdep tithe ] uf thix Aet ix wtilized (o un um'_m'ml’ orned--
sar wtarl o sivgw of v o fal aetivle, by the copyeight proprictor or wnder
o oo sx Livense frone hine Ve dhesiao shall by eligibl for protection
wpdes the /u‘ut';.w;uns of thictith,

RENATION Too PATENT LW

Neoo 3N 0y Nothiveg (o this title shall affe et wuy vight or remed g
wnstilabidy Lo held Wy oy peoeson apeler title 35 of the { nited Ntatew
(Cole,

Iy The dssuanee of aodisiqu gutent for o ocnamiptal design for
v aitich o mavafactare wndep said Bitle S5 shall torminnte any pro-
Lo tinu ".'. the l’l'.'fl.!,'ll apede p P his tithe,

COMUGN LW AN KR BRGIES D NAFFLECTEN
Nevs 220 Nothang o Fhis 1t shall wpead o Bwdt (1Y conencon lae

wr othy voghts e 0 e divs,ifwny.a cailable 1o vy hicld ’:” Ny sl



with reapect to o design which has nat heen made public ag provided
in xection b)Y, or \2) any trademark vight or rvight to he protected
aguinst un fair competition, '
ADVININTRATOR
Neco 30 The Administeator and Office of the Administrator re-

feeeed to in thix tithe shall be xueh officer and office ax the President
may dexiygnate, |
SEVERABILITY CLAUSE
St 331, If any prorision of this title or the application of such
prorigion to any person or cireumstance is held in ralid, the remainder
of the title or the application to other persons or circumstances shail
not be affeeted thereby,
AMENDMENT OF OTHER NRTATUTES
Nevy 232, (a) Nubdivision a(2) of section 70 of the Bankruptey
Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended
by inxcrting “designa after “patent yights" ond “design registro-
tion," after “application for patent,”,
(B) Title 28 of the I'nited Statex Code ix amended—
(1) hy inkerting “dexignx" ufter > patents” 'n the first sentence
nf section 1.498(a) ;
(2) hy inserting . dexign™ after “pateat™ in the xecond seu-
tenee af seetion 1.4.35(a) ;
(:8) hy inxerting “design™ uftey “copyright.” in section 1238
thie
Ci) by fnxcrtivg “and yeqgiste dexiqus™ after “copyrights™ in
xcetion 11400 wnd
3) hy revising xection 1395(a) to read ax fallows:

) Whenerer u veqistered dexign or ineention ix weed ar mann-
fuetnred hy or Jae the nited States eithant 1eense of the ouner
thereof or lnwful vight to we o mannfoctare the same, the onner's
vemedy shall be by wetion agaiust the 1wited States in the Caonrt of
Claims for the voevrery of his reasonable aml entire contgn nxation

Forsiee b use amd weanafortar,
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wFaor the purpuses of this seetion, the wse ar mannfacture of o
seistered desiqn ar an invention dexcribed in and corcred by o patent
of the Uwited States by w canleclor, o xuhecontractor, ar any person,
frov. o vor puaation for the GGarecwment and eith the authavization
or copvent of the Gorernment, shall In- constened ux uxe or numufm--
ture for the nited Statex,

“7he caurt shall ot award com e nxilion wndvp this seetion if
the claim. iz based on the use or munufuctnre hy or for the United
Ntete < af any aetivh: miened, laxed, uxod by, or in the possession of
the Dnited States, prror to, in the caxe of an ivecotion, July 1, 1918,
and in the case of a vegistered derign, July 1. 1976. '

s tdarcrnment emplayec shall haee the vight ta bring suit agalnst
the Gare runeent wndey thix weetion cacept wheve he e in a poxition
to arder, intucnes . ar induee uxe of the registered design ar invention
hy the Giavcermme nt. This scction shall ot confer o vight af actian on
anyp peglsteant a0 petentor ae aap assigoec af suchoecgisteant or put-
vnkeo with n Nyt o Huy l/.'.\i_l/u covated ’).I/ orin venton dixcarere d ar
inventod hap o go esene ot fn the cnpdoguee ot ar secricc of the [ nited
Ntarbes, ovhe oo Fhe design o ine wlion weax vohated to the offieial _fNIM'-
Fions uf the :m,:/u”,, Lo ocases co whioh sach .fum'h',lnm cnchided re -
witpeh woed develapaents ar in the making of which Garernment time,
noetde ponls, u,-_fm dities e uxed”

TINE oF TAKING EVTPECT

Neo. S, This title shall toke effeet one yonr afteropnotent of this

Aot
NO RETROACTIVE EFFECT

Nio, B2 Dot ctian wnder this tithe shall vot be availnhle for any
v siqu that hax heen made public ax pravided in scctinn 3050 prior
ta the effective date af this tithe,

SHORT THELE
Ngeodds, This tithe may be cited ax = The Desigo Protection Aot of

o

O

ke
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: Purprose

_ The purpose of the rroposml legislution, as amended, is to provide
in Title 1 for a {:onvrn revision of the United States Copyright Law,
title 17 of the United States Code. Title I1 of the bill provides for the
establishment in the Library of Congress of u National Commission
on New ‘Technologicul Uses of Copyrighted Works. Title 111 of the
bill «irmu'os n new type of protection for ornamental designs of useful
articles, :

STATEMENT

The present Copyright Law of the United States is essentially that
enacted by the Congress in 1909. Many significant_developments in
technology and communications have rendered that law clearly inade-
quate to the needs of the country today.

The enactment of iegislation #“To promote the Progress of Ncience
and useful Arts, by securing for limited Times to Authors and In-
ventors the exclusive Right to their respective Writings and Dis-
coverivs”, iz one of the powers of the Congress enumerated in Articlo
1, section 8 of the Clonstitution. Some commentators on the Congress
in recent years have expressed concern that the legislative branch has
too frequently vielded the initiative in legislative matters to the
excentive branch, This legislntion is exclusively the product of the
legisiative branch and has received detailed consideration over a
period of several years.

The origin of this legislation ean ultimately be traced to the Legis-
lative Appropriations Act of 1955 which appropriated funds for a
comprehensive program of research and study of copyright law re-
vision by the Copyright Office of the Library of Congress. This com-
mittee’s Subcommittee on Patents, Trademarks and Copyrights
published a series of 34 studies on all aspects of copyright revision,
which were prepared under the supervision of the Copyright Office.
In 1961 the Congress received the “R{port of the Register of Copy-
rights on the general revision of the U.S, Copyright Law.” The Copy~-
right Office subsequently conducted a series of rnnol meetings on
copyright law revision.'On July 20, 1964, Senator John L. McClellan, :
Chairman of the Subcommittee on Patents, Trademarks and Copy-
rights, introduced, ut the request of the Librarian of Congros.f, S. 3008
oiF the 88th Congress, for the general revision of the copyright law.
No uction was taken on this bill prior to the adjournment of the
Congress,

In the 1st session of the 89th (Yongress, Senator MeClellan, agnin
introduced at the request of the Librarian of (ongress, a general copy-
right revision bill S. 1006. Hearings on this legislation were com-
menced by the Subrcommittee on August 18, 1965, and continued on
August 19 and 20. When the hearings were recessed, a large number of
witnessex remained to be heard. During the 2d session of the 89th
Congress there were important developments relating to the possible
copyright linbility of eable television systems under the Copyright Act
of 1909. In order to ascertnin whether immediate and separate legis-
Intive action on the copyright CATV question was necessary and
desirnble, the Subcommittee commenced hearings on that subject on
August 2, 1966, These hearings continued on August 3, 4 and 25. No
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further action was taken by the Subcommittee during the 89th
Congress.

In the 1st session of the 90th Clongress Senator McClellan again,
at the request of the Librarian of (ongress, introduced 8. 597, for the
general revision of the copyright law. Hearings on this bill commenced
on March 15. 1967 and continued on Muarch 16, 17, 20, 21, April 4,
6, 11, 12 and 28. During the Subcommittee hearings more than 100
witnesses were heard and many suggested amendiments were submitted
for the consideration of the Subcommittee,

On April 11, 1067, the House of Representatives passed H.R. 2512,
for the general revision of the copyright law. This bill was subse-
?‘nonll.v referred to the Subcommittee on Patents, Trademarks and

‘opynghts. Although the Subcommittee completed the public hear-
ings on copyright revision during the 80th Congress, no further action
was taken by the Subcommittee beenuse of problems with certain
provisions of the legislntion, and because of the pendency of the cable
television judicial proceedings.

One of the problems that preventad Subcommittee action during
the 90th Clongress was uncertainty concerning the impnet of the legis-
lation on the nse of copyrighted materinls in computers and other
forms of information storage and retrieval systems. The Subcom-
nmittee recommmended and the Senate passed on October 12, 1967, S.
2216 to establish in the Library of Congress a National Commission
on New Techuological Uses of Copyrighted Works, The Commnission
was anthorized to study this subjeet and recommend any changes in
copyright law or procedure. No action was taken on this legislation by
the House of Representatives,

On January 22 (legislative d=y Junuary 10), 1969, Senator McClel-
lan introduesd S, 343. Title 1 of this bill, other than for technical
amemdiments, was identieal to S, 597 of the 90th Congress, Title 11 of
the bill incorporuted the provisions of 8. 2216 }_n'm'i«ling for the
estublishment of the National Commission on New Techuological Uses
of Copyrighted Works. .

Ow Jeeember 10, 1969, the Subeommittee favorably reported S,
545, with an amendinent in the nature of a substitute. No further
action wa= tuken in the Committee on the Judiciary, primarily be-
ennse of the cable television issue.

On February 18, 1971, Senator MeClellan introduced S, 644 for the
general revision of the copyright law, Other thun for minor am- nd-
ments, the text of that I'ih was identical to the revision bill repoited
by the Subrommittee in the 91st Congress. No action was taken on
general pevision legislation during the 92id Congress while  the
Subeommittes was awaiting the ltrnmlutiun and udoption by the
Federal Communiceations Commission of new eable television rales.

While action on the general revision bill was neeessurily delayed,
the wwnther.zed duplieation of sound recordings beeame widespread.
It was necordingly detcrmined that the ereation of u limited copyright
in sound recordings should not nwait action on the general revision
bill. Senntor MeClellan introdueed, for himself and others, S, 644 of
the 92nd Congress to amend title 17 of the U8, Code to provide for
the ereation of a limited copyright in sound recordings. An amended
version of this legislation was enacted as P.L. 92 140,

On March 26, 1973, Senator MeClellan introdueed S, 1361 for the
general revision of the copyright law. Other than for technical amend-
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ments, this bill is identical to N, 644 of the 92nd Congress. Additional
copyright revision hearings were held on July 31st and August 1, 1973.
The Subcommniittee condueted a total of 18 days of hearings on copy-
right luw revision.

During the 87th Congress the Senate passed 8. 1884 to provide for
o new form of protection for original ornamental designs of useful
articles by protecting the authors of such designs for a limited time
aguinst ununthorized copying. The Senate in the 88th Congress passed
8. 776 and, in the 00th Clongress 8, 1237, bills on the same subject. No
final action was taken in the House of Representatives on any of these
measures. In the 91st Congress Senator Philip A. Hart introduced a
similar bill, 8. 1774, The substance of that bill has been incorporated
as Title II1 of this legislation.

SECTIONAL ANALYSIS AND Discussion

( li‘\n analysis and discussion of the provisions of S. 1361, as amended,
ollows:

SECTION 101. DEFINITIONS

The significant definitions in this section will e mentioned or sum-
mlarlznd in conmection with the provisions to which they are most
relevant,

NECTION 102. GENERAL SURJECT MATTER OF COPYRIGHT

“Original works of authorship"

The two fundamental eriteria of copyright rotec tion—originality
and fixation in tangible forin—nre restuted in the first sentenee of this
cornerstone provision. The phruse “original works of authorship,”
which is purposely left undefined. is intended to incorporate without
change the standurd of originality established by the courts under the
present copyright stutute, This standard does not include require-
ments of novelty, ingenuity, or esthetic merit, and there is no inten-
tion to enlurge the standard of copyright protection to require them.
In using the phrase “originnl works of authorship,” rather than
“all the writings of an anthor’* now in section 2 of the statute, the
committee’s purpose is to nvoid exhansting the constitutional power of
Congress to legislate in this field, und to eliminate the uncertainties
ariging from the Intter phrse. Since the present statutory langunge
is substantinlly the sume s the enpowering language of the Consti-
tution, n reenrring gqueation hus been whether the statutory and the
constititional provisions ure coextensive. If so. the courts would be
fuced with the alternative of holding copyrightable something that
Congre~s elenrly did not intend to proteet, or of holding constitution-
ally ineapuble of copyright something that Congress might one day
want te protect. To avoid these ‘cqually undesirable results, the courts
have indieated that “ull the writings of an author’ under the present
statute is narrower in seope than the “writings'’ of “nuthors” referred
to in the Constitution. The Eill avoids this dilemmn by using n dif-
ferent phrease voriginal work< of authorship™ - in charaeterizing
the general subiperr matier of statutory copyright protection.

The histury of copyright Iaw has been one of gradual expan<ion in
the types of work aecorded prateetion, and the subject warter atfectod
by thi. expansien has fuilen into twao general categories, In the fiest,



104

sciontific discoveries and technological developments have made possi-
ble new forms of creative expression thut never existed before. In
some of these cases the new expressive forms— electronic musie, film-
strips, and computer programs, for example -—could be re rarded as an
extension of copyrightable subject matter Congress hmr already in-
tended to protect, nnd were thus considered copyrightable from the
cutsot without the need of new legislation. In other eases, such as
photographs, sound recordings, and motion pictures, stututory enuct-
ment wus deemed necessary to give them full recognition as copyright-
able works.

Authors are contirually finding new ways of expressing themselves,
but it is impossible to foresee the forms that these new expressive
methods will take. The bill does not intend either to freeze the scope
of copyrightable subject matter ut the present stage of communica-
tions technology or to ullow unlimited expansion into areas completely
outside the present congressional intent. Section 102 implies neither
that thut subject matter is unlimited nor that new forms of expression
within that general area of subject matter would necessarily be
unprotected.

*he historic expansion of copyright has also applied to forms of
expression which, ulthough in existence for generations or centuries,
hnve only gradually come to be recognized as creative nnd worthy of
protection. The first copyright statute in this country, enacted in
1790, designated only “maps, charts, and books'’; major forms of ex-
pression sueh as musie, druma, and works of art achieved specific statu-
tory recognition only in later enactinents. Although the coverage of
the present statute is very broad, and would be brondened further
by the added recoguition of choreo aphy and sound recordings, there
are unquestionnbly other areas urr existing subject wmatter that this
bill does not propose to protect but that future Congresses may want
i0.

Firation in tangible form

A< a basie condition of copyright protection, the bill lp(-rpc-matos
the existing requirement that a work be fixed io u “tangible medium
of expression,’” and adds that this medine may he one “now known or
later developed,” and that the tixation is sufficient if the work “can be
perecived, repreduced, or otherwise comuuniented, eithor divectly or
with the nidl of a machine or device.” This broud langunge is in-
tended to avoid the artiticial and largely unjustifiable distinetions,
derived from cases such as White-Smith PPublishing Co. v Apollo Co.,
200 (7.5, 1 (1005), under which statutory copyrightability in certain
enses has been made to depend upon the form or medium in which the
work i< tixed. Uneor the hill it makes no difference what the form,
manner. or wedinm of fixation may be ~whether it is in wordy, num-
bhers, notes, <onuds, pictures, or any other graphie or symbolie indicia,
whether embaodied i a physieal object in written, printed, photo-
graphic, sculptural, punched. magnetie, or any other stable form, and
whether it s eapable of pereeption divectly or by means of any ma-
chine or deviee “now known or later developed.”

Under the bill, the concept of fixation is important since it not only
determines whether the provizions of the statute ap iy to a work, but
it also represents the dividing line between common IIalw and statutory
protection. As will be noted in more detail in connection with section
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301, an unfixed work of authorship, such as an improvisation or an
unrecorded choreographic work, performance, or broadeast, would
continue to be snﬁjm-t to protection under State common law or
statute, but would not be eligible for Federal statutory protection
under section 102,

The definition of “fixed”” is contained in section 101. Under the first
sentence of this definition a work would be considered “fixed in a
tangible medium of expression” if there has been an authorized em-
bodiment in n copy or phonorecord and if that embodiment “is sufli-
ciently perinanent or stable” to permit the work “to he perceived,
reproduced, or otherwise communicated for a period of more than
transitory duration.” The second sentence niakes clear that, in the case
of "‘a work consisting of sounds, images, or both, that are being 'rans-
mitted.”” the work is regarded as “fixed” if a fixation is being made at
the same time as the transmission. :

Under this new definition, “copies’” and “phonorecords” together

will romprise all of the material objects m which copyrightable works
are cupable of being fixed. The defivitions of these terms in section 101,
together with their usage in seetion 102 and throughout the bill, reflect
a fundamental distinetion between the *‘original work” which is the
product of “anthorship” and the multitude of materinl objects in
which it cun be embodied. ‘Thus, in the sense of the bill, a “book"? is
not a work of nuthorship, but is a purticulnr kind of “copy.” Instead,
the wuthor may write o “literary work,”” whicl in tuen ean be entbodied
in a wide range of “copies” und *‘phonorecords.” ineluding books,
wrindicals, computer punch eards, microfilm, tupe recordings, and so
orth. It is p(h’.\i‘l't' to have an “originnl work of authorship” without
having a “eopy” or “phonorecord” embodying it, and it ix also possible
to have n “copy” or “phonorecord” embodying something that does
not qualify as an “original work of nuthorship.” The two cssential ele-
ment:—original work and tangible object-—must merge through fixa-
tion in order to produce subject mutter copyrightable nnder the
statute,

(atequrica of copyrightable works

The <econd sentence of seetion 102 list< seven brond entegories which
the coneept of “works of nuthorship” is suid to “include.” The use
of the word “include.” as defined in <eetion 101, makes elear that the
listing i< “illnstrative and not limitative,” and that the seven eate-
gories do not necessarily exhaust the seope of “originul works of
authorship” that the bill is intended to protect. Rather. the list sets
out the genernl aren of copyrightable subject matter, but with sufli-
cient flexibility to free the courts from rigid or ontmoded concepts
of the scope of particulur eategorics. The items are also overlapping
in the <ense that n work falling within one elass may encompass
works coming within some or all of the other eategories. In the nggre-
gute, the list covers all entegories of works now copyrightable nnder
title 171 in addition, it specitienlly enumerates “panton.imes and cho-
reographic works,” and it ereates a new eategory of  “sound
recordings."”

Of the seven ttems listed, four are defined in section 101. The three
undefined eategories --“musien! works,” *deanmatic works,” and “pan-
tomimas and choreographic work<"”. -have fuirly settled mennings.
‘There is no need, for example, to specify the copyrightubility of elec-
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tronic or ~onerete mnsic in the statute since the form of 2 work would
no longer boe of nuy importanee, nor is it necessary to specify that
“choreographic works™ do not inelude socinl dunee’steps and simple
rontines. :

The four items defined in section 101 ure “literary works,” “pictorinl,
graphic. and seulptural works". “motion pictures and audiovisual
work=". und “sound recordings.” In each of these cases, definitions are
needed not only beeause the meaning of the term itself is unsettied but
also beeanse the distinetion between “work” und “materinl objeet”
requires clarificntion. The term “literary works" does not connote any
eriterion of literary merit or qualitative value; it ineludes catnlogs,
directories and similar works: - .

Correspondingly, the definition of “pictorial, graphic, and sculp-
turnl works" earries with it no implied eriterion of artistic taste,
aesthetie value. or inteinsic quulity. The term is intended to com-
prise everything now covered by clusses (1) throngh (k) of seetion
5 in the present statute, including not only “works of art” in the
teaditionnl sense bt also works of graphie art and illnstration, art
reproductions, plans and drawings, photographs and reproductions
of them. maps. churts, globes, and other eartographie works, works
of these kinds intended for use in advertising and commerce, and
works of “applied art.” There is no intention whatever to narrow
the scope uf’ the subject matter now charaeterized in seetion 5(k)
as “prints or labels used for atticles of merchandise.” However, since
this terminology suggests the materinl object in which a work is em-
bodied rather thun the work itself, the bill does not mention this
eatezory sepurately.

In m'(-urt{mu-o with the Supreme Conrt’s decision in Mazer v. Stein,
347 U.S. 201 (1951). works of “applied art” encompass all original
rivturinl. graphie, and seulptural works that are intended to be or have
yeen embodied in useful articles, regardless of factors such as mass
production, commerein] exploitation, and the potential availubility of
design putent protestion, ’f‘hc- ceope of excliusive rights in these works
is given .~'pu-viu‘ treatment in section 113, to be diseussed below.

Fuactment of PL 92-140 marked the fiest recognition in American
copyright law of sound recordings ns copyrightable warks. As deiined
in <ection 101, copyrightable “sound recordings™ wre original works
of anther=hip comprising an agaregate of musical, spoken, or other
sonnds that In.m- been fixed in tangible form. The copy rightable work
comprises the nggregation of sonnds and not the tangible medium of
fixntien. Thus. “sound recordings” as copyrightuble subject matter
are distinguished from “phonorecords,” the latter being physical
objects in which sonunds are fixed. They are ulso distingnished from
any copytighted literary. dramatic: or musieal works that may be
reprodueed on a *“phonorecord.”

As o ehime of subject ntter, sound recordings are elearly within the
~cope of the “writings of an anthor” capable of protection under the
Conetitution, snd the extension of limited statutory protection to them
ton long delayed. Aside from cuses in which sounds are fised by some
purely mechanieni means withont originality of any kind, the copy-
right ‘protection that weald prevent the reproduetion and distribution
of unanthorized plmnm'm-unL of sound recordings is clearly justified.
The question of bronder protection to inelude rights against public
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'gglll'fonnnnce is diseussed below in connection vi'ith section 114 of the
‘ .

The copyrightable elements in a sound recording will usually,
though not always, involve "‘authorship” both on the part of the per-
formers whose porl'ormanco is captured and on the part of the record
producer responsible for settin up the recording session,” capturing
and electronically processing the sounds, and comkiling and editing
them to make the final sounc recording, There may be cases where the
record producer’s contribution is so minimal that the performance is
the only copyrightable element in the work, and there may be cases
(for example, recordings of birdcalls, sounds of racing cars, et cetera)
where only the record producer’s contribution is copyrightable.

Sound tracks of motion pictures, lonfu nebulous areatn America;
copyright law, are specifi-ally included in the definition of “motion
?ncturqs" and excluded in the definition of “sound recordings.” “Mo-
tion pictures,” as defined, requirer three elements: (1) a series of
images, (2) the capabili, v of showing the images in a certain successive
order, and (3) an impression of motion when the im are thus
shown. Coupled with th: basic requirements of original authopship
and fixation in tangible for-1, this definition encompasses a wide range
of cinematographic works embodied in films, tapes, and other media.
However, it would not include: (1) unauthonized fixations of live
performances or telecasts, (2) live telecasts that are not fixed simul-
taneously with their transmission, or (3) filmstrips and slide sets
which, although consisting of a series of images intended to be shown
in succession, are not capable of conve ring an impression of motion.

On the other hand, the bill also equates audiovisual materials such
as filmstrips, slide sets, and sets of transparencies with “motion pic-
tures” rather than with “pictorial, graphic, and sculptural works.”
Their sequential showing is closer to a “performance” than to a “dis-
play,” and the definition of “audiovisnal works,” which applies also
to “motion pictures,” embraces works consisting of a series of related
images that are by their nature, intended for showing by means of
projectors or other devices,

Nature of copyright

Copyright does not preclude others from using the ideas or infor-
mation revealed by the author's work. It pertains to the literary,
musical, graphie, or artistic form in which the author expressed intel-
lectual concepts, Section 102(b) makes clear that copyright protection
does not extend to any idea, plan, procedure, process, system, method
of uperation, concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or embodied in such
work. The term *plan” in this context refers to & mental formulation
for achieving something, as distinguished from a graphic representa-
tion diagramming the mental concept.

Some concern has been expressed lest copyright in computer pro-
grams should extend protection to the methodolo ¥ Or processes
adopted by the programmer, rather than merely to the “writing” ex-
pressing his ideas, Section 102(b) is intended, among other things, to
make clear that the expression adopted by the programmer is the
copyrightable element in a computer program, and that the actual
processes or methods embodied in the program are not within the scope
of the copyright law.
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Section 102(b) in no way enlarges or contracts the scope of copy-
right protection under the present law. Its purpose is to restate, in the
vontext of the new single Federal syatem of copyright, that tho basic
dichotomy between expression and idea remains unchanged.

SECTION 103. COMPILATIONS AND DERIVATIVE WORKSR

Section 103 complement : section 102: A compilatiun or derivative
work is copyrightable if it represents an “original work of aithorship”’
and falls within one or more of the categories listed in section 102,
Read together, the two sections make plain that the criterin of ¢opy-
rightable subject matt r stated in section 102 apply with full force to
works that are entirely original and to thosc containing ﬁ)reexisting
material. Seetion 103(b) is also intended to define, more sharply and
clearly than does section 7 of the present law, the important interrela-
tionship and correlation between protection of preexisting and of
“new”’ material in a particular wotk. The most important point here is
one that ix commonly misunderstood today: Copyright in a “new
version” covers only the material added by the later author, and has
no effect one way or the other on the copyright or public domain status
of the preexisting material.

Between them the terms “compilations” snd “derivative works,”
which ure defined in section 101, comprehend every copyrightable
work that eroploys preexistirg material or data of any kind. There is
necessarily xome overlupping botween the two, but they basically rep-
resent different coucepts. A “compilation” results from a process of
selecting, bringing together, organizing, and arranging previously
existing material of nfl kinds, regardless of whether the individual
items in that material huve been or ever coukl have been subject to
copyright. A “derivativa work,” on the other hand, requires a process
of recasting. transforming, or adapting “one or more preexisting
works'’; the “preexisting work’’ must come within the general subject
matter of copyright set forth in section 102, regardless of whether it
is or was ever copyvrighted.

The <econd part of the sentence that makes up section 103(a) deals
with the stutus of a compilation or derivative work unlawfully em-
ploying preexisting copyrighted materinl. In providing that. protection
does not extend to “any part of the work in which such material has
been used unlawfully,” the bill prevents an infringer from benefiting,
through c-quright pro‘ectim, from his unlawful act, but preserves
protection for those parts of the work that do not employ the pre-
existing work. Thus, an unauthorized translation of a novel could not
he copyrighted at all, but the owner of copyright in an anthology of
poetry could sue someone who infringed the whole anthology, even
though the infringer proves that publication of one of the poems was
unauthorized. Under this provision, copyright could be obtained as
long ns the use of the preexisting work was not “unlawful,” even
though the consent of the copyright owner had not been obtained.
For instance, the unauthorized reproduction of a work might be “law-
ful” under the doctrine of fair use or an applicable foreign law, and if
o the work incorporating it could be copyrighted.

SECTION 104. NATIONAL ORIGIN

Section 104 of the bill, which sets forth the basic criteria under
which works of foreign origin can be protected under the U.S. copy-
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right law, divides all works coming within the scope of sections 102
and 103 into two categories: unpublished and pubﬁshod. Subsection
(8) imposes no qualifications of nationality and domicile with respect
to unpublished works. Subscetion (b) would make published works
subject to jrotection under any one of four conditions:

(1) The author is a national or domiciliary of the United States
or of a country with which the United States has copyright rela-
tions under a treaty;

(2) The work is first published in the Unijted States or in a
country that is a party to the Universal Copyright Convention;

(3) The work is first published by the United ations, by any
of its specialized agencies, or by the Organization of American
States; or

(4) The work is covered by a Presidential proclamation ex-
tending protection to works originating in a specified country
which ‘extends protection. to U.g.' works ‘‘on substantially the
same basis” as to its own works.

Subsection (c) H)rovides that the expropriation by a governmental
organization of a foreign country, of a copyright, or the right to secure
& copyright or any right in a work for which a copyright may be se-
cured, or the transfer of a copyright from the anthor or copyright owner
to a governmental agency of a foreign country pursuant to any law
requiring such transfer shill not be given effect for the purposes of this
title,

The purpose of this subsection is to implement the basic principle
that an authors United States co wright in his work shall be secured
to him, and cannot be taken from im by any foreign government. It is
the intent of the subsection that the author or copyright owner is
entitled, despite the expropriation or transfer, to continue exercising
all rights under the United States statute, and that the foreign govern-
mental organization may not enforee or exercise any rights under this
Act. For purposes of this subsection, if a foreign government condi-
tions the right to secure copyright on the elimination by the author of
portions of his work such action may be construed as an act of ex-
propriation. )

A ‘“governmental organization” includes departments, agencies
and other official or quasi-official organs of the government, or aay
corporation or organization designated by the government to serve
such a funection.

It may sometimes be diff.ul. to ascertain if a transfer of copyright
I8 voluntary or is coerced by covert pressure. But subsection (c)
would protect foregin authors against laws and decrees which would
divest them of their rights under the United States Copyright Act.
It would proteet authors within the foreign country who choose to
resist such covert pressures,

BECTION 105. U.8, GOVERNMENT WORKS

The basic_premise of section 105 of the bill is the same as that of
section 8 of the present law—that works produced for the U.S.
Government by its officers and employees should not be subii’ect to
copvright. The provision applies the principle equally to unpublished
and published works.

Government official or employee should not be prevented from
securing copyright in a work written at his own volition and outside
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his duties, even though the subject matter involves his Government
work or his professional field. A more difficult and far-reaching prob-
lort is whether the definition should be broadened to prohibit copy-
right in works prepared under U.S. Government contract or grants.
Az the bill is written, the Government agency concerned could de-
termine in each ense whether to allow an independent contractor or
grantee to secure copyright in works prepared in whole or in part with
the use of Government funds. The argunient against allowing copy
right in this sitnation is that the publie should not be required to pay
a “donble subsidy,” and that it s inconsistent to prohibit copyright
in works by Government employees while ermitting private copy-
rights in a growinl_z body of works ereated by persons who are puid
with Government funds.

The bill deliberately aveids muking any sort of outright, unqualified
prohibition against copyright in works prepared nader Government
contract or grant. There mnay well be cases where it would be in the
public interest to deny copyright in the writings generated by Govern-
ment research contraets and the like; it can be assumed that, where a
Government ageney commissions a work for its own use merely as an
alternative to hnving one of its own employees prepare the work, the
right to secure » private copyright wonl be withheld. However, there
are almost rertninlg many other cases where the denial of copyright
protection would be anfair or would hamper the production and
publication of important works. Where, under the particular circum-
stances, Congress or the ageney involved finds that the need to have &
work freely availnble outweighs the need of the private author to
soeure copyright, the problem ¢an be dealt with by specific legislation,
agency regulations, or contractual restrictions.

Section 8 of the statute now in effect includes a saving clause in-
tended to make clear that the copyright protection of a private work is
not affected if the work is publizhed by the Government. ‘There is no
need to restate this principle ex licitly in the context of section 105;
there is nothing in section 105 tRat wonld relieve the Government of
its obligntion to secure permission in order to publish a copyrighted
work. and publication or other use by the Government of a private
work could not affect its copyright protection in any way.

While the intent of section 105 is to restriet the prohibition ainst
Government copyright to works written by emplofees of the United
States Government within the scope of their official duties. In accord-
ance with the objectives of the Postal Reorgunization Act of 1970, this
section does not apply to works created by employees of the United
States Postal Service. The privilege of securing copyright inits publica-

tions does not extend to redtrictions on the use of postage-stamps on
niail earried by the Postal Service.

SECTION 108, EXCLUSIVE RIGHTS IN COPYRIGHTED WORKS

General scope of copyright

The five fundamental rights that the hill gives to copyri ht owners—
the exclusive rights of reproduction, ada tation, publication, per-
formance. and display—are stated generally in section 106. These
exclusive rights, w rich comprise the to-called “bundle of rights” that.
is n copyright, are cumulative and may overlap in some cases. Each
of the five enumerated rights may be subdivided indefinitely and, as
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discussed below in connection with section 201, each subdivision of an
exclusive right may be owned and enforced separately.

The approach of the bill is to set forth the copyright owner’s ex-
clusive rights in broad terms in section 106, and thex to provide various
limitations, qualifications, or exemptions in the 11 sections that follow.
Thus, everything in scction 106 is made “subject to sections 107 through
117,” and must he read in conjunction with those provisions.

The exclusive rights accorded to a copg'right owner under section
106 are “to do and to authorize” any of the activities specified in the
five numbered clauses. Use of the phrase “to authorize” is intended to
avoid any questions as to the liability of contributory infringers. For
example, a person who lawfully acquires an authorized copy of a
motion picture would be an infrm?er if he eng;fes in the business of
renting it to others for purposes of unauthorized public performance.
Rights of reproduction, adaptation, and publication

The first three clauses of section 108, which cover all rights under
a.c?ipyright except those of’lg:rformance and display, extend to every
kind of copyrighted work. The exclusive rights encompassed by these
clauses, though closely related, are independent; they can generally ne
characterized as rights of copying, recording, adaptation, and publish-
ing. A single act of infringement may violate all of these rights at
once, 8s where a publisher reproduces, adapts, and sells copies of a
person’s copyrighted work as part of a publishing venture. Infringe-
ment tekes place when any one of the rights is violated: where, for
example, a printer reproduces copies without selling them or a retailer
sells copies without having anything to do with their reproduction.
The references to “‘copies or phonorecords.” although in the plural, are
i(““i}"é"{'; _291-;’. and througlgout. the bill to include the singular

1t US.C. § D).

Reproduction.—Read together with the relevant definitions in sec-
tion 101, the right “to reproduce the copyrighted work in copies or
phonorecords’ nieans the right to Jrroduce s material object in which
the work is duplicated, transeribed, imitated, or simulated in a fixed
form from which it can be ‘“perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a machine or device.”
As under the present law, a copyrighted work would be infringed hy
reproducing it in whole or in any substantial part, and by duplicating
it exactly or by imitation or simulation. Wide departures or variations
from the copyrighted works would still be an infringement as long as
the author’s “‘expression’ rather than merely his “ideas” are taken.

“Reproduction” under clause (1) of section 108 is to be distinguished
from ““display”’ under clause (5). For a work to be “reproduced.” its
fixation in tangible form must be “sufficiently permanent or stablo to
permit it to be'pereeived. reproduced, or otherwise communicated for
& period of more than transitory duration.” Thus, the showing of
images on a sereen or tube would not be a violation of caluse (1),
although it might come within the scope of clause (5).

Preparation of derivative works.-—The exclusive right to prepare
derivative works. ~pecifiedd zeparately in clause (2) of section 108,
overlaps the exclusive right of reprodurtion to some extent. It is
broader than that right, however, in the sense that reproduction
requires fixation in copies or phonorecords, whereas the preparation
of a derivative work, such as a ballet. pantomime, or improvised per-
formanee, may be un infringement even though nothing is ever fixed
in tangible form.
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To be an infringement the tderivative work™ must be “based upon
the copyrighted work,” and the definition in section 101 refers to “a
translation, musical arrangement, dramatization, fictionalization,
wmotion picture version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may b recast,
teansformed, or adapted”’ Thus, to constitute a violation of section
106(2). the iufringing work must incorporate n portion of the copy-
righted work in some form; for example, a det atled commentary on
a work or n programmatic musical composition inspired by o novel
would not normally constitute infringements under thi. clause.

['se in tnformation stordage and retrieval ayatema—As section 117
declares explicitly, the bill is not intended to alter the present law with
respeet to the use of copyrighted works in computer systems.

sublie distribution —(lause (3) of seetion 106 ostablishes the exclu-
sive right of publication: The right “to distribute copira or phono-
records of the copyrighted work to the public by sule or other transfer
of ownership, or by rental, lease, or jending.’” Under this provision
the copyrighi owner would have the right to control the first public
distribution of an authworized copy or phonorecord of his work, whether
by sale, gift, loan, or <ome rental or lease arrangement. Likewise,
any unauthozized public distribntion of ropies or phonorecords that
were unlawinily made would be an infringement. As section 109
makes clear, however, the copyright owner's nights under section
L06(3) cease with respeet to o particular copy of phonorecord once he
has parted with ownership of it.

Rights of public performance and display .

Performing rights and the *for profit’ limitation.—The right of
public performante ynder section 106{4) extends to ‘‘literary, musi-
eal, dramatic. and chorengraphic works, pantomimes, and motion pic-
tures and other andinvisual works and «nnel recordings” and, un ike
the equivalent provisions now in effect, is not limited by any “for
srofit’ requirement. The approach of the bill, as in many foreign laws,
1< first to stae the public performance right in broal terms, and then
1o provide specifie exemptions for edducational and other nonprofit uses.

This approsch is more rensonable than the outright_exemption of
the 1009 stutute, ‘The line Lotween commercial and “nonprofit”
organizations i< inercasingly difficult to draw. Many “nonprofit’
organizations are highly su widized and capable of paying royalties
and the widespread publie exploitation of (‘np.yrightc-«l works by
educational broadeasters and other noncommereinl 0 anizations 13
likely to grow. In addition to these trends, it i3 worth noting that
performances and displays are continuing to supplant markets for
printed copies and that in the future 2 broad “nnt for profit’’ exemp-
tion could not only hurt authors but could dry up their incentive to
write.

The exlusive right of public performance is expanded to include
not only motion pictures but also andiovisual works such as filmstrips
and sets of slides. This provision of section 106(4), which is consistent
with the assimilation of motion pictures to audiovisual works throu h-
out the bill, is also related to amenvdiments of the definitions of is-

lay" and perform”’ diseussed below. The important issue of perform-
ing rights in sounil recordings is discussed in connection with section

114.
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Right of public u'isplay.~(Clunse (5) of section 108 represents the
first explicit statntory recognition in American copyright law of an
exclusive right to show a copyrighted work, or an image of it, to the
public. The existenee or extent of this right under the present statute
1s nrertain nnd subject to challenge. The bill would give the owners
of copyright in “literary, musical, dramatic, and choreo rnphic works,
puntomimes, and pictorinl, graphic, or sculptural w«:r‘lzts' , including
the individunl images of & motion picture or other audiovisual work,
the exelusive right “to display the copy righted work publiely.”
Definitions :

Under the definitions of “perform,” “display,” "publicly,” and
“transmit” in seetion 101, the concepts of public performanee and
publie displny cover not only <he initial rendition or showing, but also
any further net by which that rendition or showing is transmitted or
rommunicated to the public. Thus, for example: a singer iz performing
when he <ings u song; a brondeasting network is performning when
it transwits his performance (whether simultaneousty or from roec-
ord<); a leeal broadenster is performing when it transmits the nei-
work broadeast: a eable television svstem is performing when it
retransmits the broadeast to its subseribers; and any individual is per-
forming wheuever he pluys n phonorecord embodying the performunce
or communirates the performance by turning on a receiving sct,
Although nny aet by which the initinl performance or display is
transm tted, repeated, or tamle to recur would itself be a “perform-
ance’’ or “display” under the bill, it would not he m-tinnnhlh- ns an
infringement unless it were done “publicly,” as defined in section 101,
Certain other performances and display=. in addition to thiose that
are private,” are exentpted or given qualitied eopyright contenl under
sections 107 throngh 117,

To “perforn’™ a work, under the definition in seetion 101, includes
reading a literary work sloud, singing or playing musie, daneing a
ballet or other choreographic work, and acting ont a dramatic work
or puntamime. A performance may he secomplished “either direetly or
by means of any deviee or process,” including oll kinds of equipment
for veproducing or amplifving sounds or visoal images, any <ort of
transmitting apparatuz, sny type of electronie retrieval svstem, and
any other techniques and systems not yet in use or even invented.

The definition of **perforin™ in relation to “a motion picture or other
andio visnal work” i~ “to chow it< images in any sequence or to make
the sennds accompanying it audible.” The showing of portions of a
motion pictare, filmstrip, or slide st mnst therefore be sequential 1o
ron-titute a “performanee” rather than a “display®’, but no particular
order need be maintained. The purely anral performiance of a motion
pietire sonnd track, or of the ssomnd porticns of an andiovisual work,
wonld constitute a performanee of the “motion picture or other audio-
vistal work’'; but. where =ome of the sounds lm ve been reproduced
<eparately on phonorecords. a performance from the phonoresord
would not constitute performanee of the motion pieture or andiovisual
work.

The eorresponding definition of “display.” eovers any showing of a
“copy'™ of the work, “cither directly or by weans of u film. slide,
trlevision image. or any other device or process.” Since “copies” are
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defined as including the material object “in which the work is firat
fixed,” the right of public display applies to original works of art as
well as to reproductions of them. With respect to motion pictures
and other andiovisual works, it is a “display” (raiher than a “per-
formance”) to show their “individual images nonse uentially.” In
addition to the direct showings of a copy of a work, “display” would
inchide the projection of an image on a screen or other surface by any
method. the transmission of an image by electronic or other means,
and the showing of an image on a catﬁmln ray tube, or similar viewing
apparatus connected with any sort of information storage and retrieval
system.

Under clause (1) of the definition of *“publicly”, a performance or
display is “public” if it takes place “‘at a place open to the public or
at any place where a substantial number of persons outside of a normal
circle of o family and its social acquaintances is gathered.” One of
the principal purposes of the definition was to make clear that, con-
trary to the decision in Metro-Goldwyn-Mayer Distributing Corp. v.
Wyatr, 21 .. Bull. 203 (D. Md. 1932), performances in “semipub-
lie places such as clubs, lodges, factories, summer camps, and schools
are “public performances” subject to copyright control, The term “‘a
family” in this context would include an individual living alone, so
thut a gathering confined to the individual’s social acquaintances
would normally Fm regarded as private. Routine meetings of business
and governmental personnel would be excluded becanse they do not
represent the gathering of a “‘substantial number of persons.”

Clanse (2) of the definition of “publicly” in section 101 makes clear
that the concepts of public performance and public display include
not only performances and displays that occur initially in a public

lace, but also acts that transmit or otherwise communicate a per-

ormance or display of the work to the public by means of any device
or process. ‘The definition of *‘transmit’’—to cominunicate a per-
formance or display “by any device or process whereby images or
“sound are received beyond the place from which they are sent”—is
broad enough to include all conceivable forms and combinations of
wired or wireless communications media, including but by no means
limited to radio and television broadeasting as we know them. Each
and every method by which the images or sounds comprising a per-
formanee or display are picked up and conveyed is a “transmission,"’
and if the transmission reach s the public in any form, the case comes
within the scope of clauses (4) or (3) of section 106.

Under the bill, as nnder the present law, a performance made avail-
able by transmission to the prbic at large 13 “public” even though
the recipients are not gathered in a single place, and even if there is
no direet proof that any of the potential recipients was operating his
recviving apparatus at_the time of the transmission. The same prinei-
ples apply whenever the potential recipients of the transmission rep-
resent g litnited segment of the public, such as the occupants of hotel
roums of the stthsetibers of a eable television serviee. Clanse (2) of the
definition of “publicly” is applieable “whether the members of the
publie eapable of pecetving the performanee or display receive it in the
<ame place of in separate places and at the same time or at different
tignes.”’
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SECTION 107. FAIR USE

General background of the problem

The judicial doctrine of fair use, one of the most ianrtunt and
well-cstablished limitations on the exclusive right o copyright
owners, woitld bhe given express statutory recognition for the first time
in section 107. The claim that a defendant’s acts constituted a fair
use rather than an infringement has been raised as a defense in in-
numerable copyright actions over the yenrs, and there is ample case
law recognizing the existence of the doctrine and appk'ing it. The
examples enumerated at page 24 of the Register’s 1861 Report, while
by no means exhaustive, give some idea of the sort of activities the
courts might regand as fair use under the circumstances: “quotation
of excerpts in a review or criticism for purposes of illustration or
comment ; quotation of short pas-ages in a scholarly or technical work,
for illustration or clarification of the author’s observations; use in
a parody of some of the content of the work parodied; suminary of an
address or article, with brief quotations, In a news report; repro-
duction by a library of a portion of a work to replace part of a dam-
aged copy; reproduction by a teacher or student of a small part of a
work to illustrate a lesson; reproduction of a work in legislative or
judicial proceedings or reports; incidental and fortuitous reproduc-
tion, in a newsreel or broadeast, of a work located at the scene of an
event being reported.”

Although the courts have considered and ruled upon the fair use
doctrine over and over again, no real definition of the concept has
ever emerged. Indeed, sinee the doctrine is an equitable rule of rea-
son, no generally applicable definition is possible, and each case rais-
ing the que.tion must be decided on its own facts. On the other hand,
the conrt~ huve evolved a set of criterin which, though in no sense
definitive_or determinative, provide some gage for halancing the
equities. Theze criterin have been stated in various ways, but essen-
tially they can all be reduced to the four standards which were stated
in the 1964 bill and have been adopted in section 107: (1) the purpose
and character of the nse; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and (4) the effect of the use upon the
potential market for or value of the copyrighted work.”

The underlying intention of the hill with respect to the application
of the fair use doctrine in various situations is discussed below. 1t
should be emphasized agnin thet, in those situations or any others,
there i< no {mrposo- of either freezing or changing the doetrine. In
particular, the reference to fair use “by reproduction in copies or
phonorecards or by any other means” should not be interpreted as sane-
tioning any reproduction beyond the normal and reasonable limits
of fair use. In making separate mention of “reproduction in copies or
shonorecords in the section, the provision is it intended to give this

ind of use any special or preferred statns as eompnred with other
kinds of uses, In any event, whether a use referred to in the first sen-
tence of section 107 js a fair use in a partienlar case will depend upon
the appiication of the determinative factors, inelnding those mentioned
in the second sentence.
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Intention behind the provizion

In general.—The statement of the fair use doctrine in section 107
offers some guidance to users in determining when the principles of
the doctrine apply. However, the endless variety of situations and
combinations of c¢ircumstances that can rise in particular cases pre-
cludes the formulation of exact rules in the statute. The bill endorses
the purpuse and general scope of the judicial doctrine of fair use,
as outlined earlier in this report, but there is no disposition to freeze
the doctrine in the statute, espevinlly during a period of rapid tech-
nological change. Beyond a very broad statutory explanation of
what fair use is and some of the criteria applicable to it, the courts
must be free to adapt the doctrine to particular situations on a case-
by-case basis.

Section 107 is intended to restate the present judicial doctrine of fair
use, not to change, narrow, or enlarge it in any way. However, since
this section will represent the first statutory recognition of the doc-
trine in our ropyright law, some explanation of the considerations
behind the langnage used in the list of four criteria is advisable. This
ix particularly true as to cases of copying by teachers, and by public
libraries, since in these areas there are few if any judicial guidelines.

The statements in this report with respect to each of the criteria of
fair use are necessarily subject to qualifications, because they must
applied in combination with the circumstances pertaining to other

criteria, and hecause new conditions arising in the future niay alter the

balance of equities. It is also important to emphasize that the singling
out of some instances to discuss in the context of fair use is not in-
tended to indicate that other activities would or would not be beyond

fair use.

The purpose and nature of th’ use

Copyright recoyni:ml.——Section 107 makes it clear that, assuming
the applicable criteria are met, fair use can extend to the reproduction
of copyrighted material for purposes of classroom teaching.

Nonprofit element.—Although it is possible to imagine situations in
which use by a teacher in an educational organization operated for
profit (day camps, language schools, business schools, dance studios,
et cetera) wonld constitute a fair use, the nonprofit character of the
school in which the teacher works should be one factor to consider in
determining fair use. Another facto. would be whether any charge
is made for the copies distributed.

Spontaneity.—The fair use doctrine in the case of classroom copy-
ing would apply primarily to the situation of a teacher who, acting
individually and at his own volition, makes one or more copies for
temporary use by himself or his pupils in the classroom. A different
rosu\t- is indicated where the copying was done by the educational in-
stitution, school system, or larger unit or where copying was required
or suggested by the school administration, either in special instances
or as part of a general plan.

Single and multiple copying.—Depending upon the nature of the
work and other criteria, t'!l,c ﬂlil‘ use doctrine should differentiate be-
tween the amount of a work that can be reproduced by a teacher for
his own classroom use (for example, for reading or Rrojectin a copy
or for playing a tape recording), and the amount that can be repro-
duced for distribution to pupils. In the case of multiple copies, other
factors would be whether the number reproduced was limited to the
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size of the elass, whether cireulation beyond the classroom was per-
mitted, and whether the copies were recalled or dest:oyed after tem-
porary use. -

(ollectiops and anthologies.—Spontaneous copving of an isolated
extract by a teacher, which miny be a fair use under appropriate cir-
cumstances, could turn into an infringement if the copics were ac-
cumulated over a period of time with other parts of the same work,
or were collected with other materinl from various works so as to
constitute an anthology.

Npeeial uzes.—There are certain classroom uses which, because of
their ~pecial natare, wonld not be considered an infringement in the
ord'nary ease, For example, copying of extracts by pupils ns exercises
in a shorthand or typing class or for foreign language study, or re-
corcings of performances by musie students for purposes of analysis
and eriticism. would normally be regarded as a fair use unless the
copies of phonorecords were retained or duplicated.

The nature of the copyrighted work

Character of the work.—The character and purpose of the work will
have a lot to'do with whether its reproduction for classroom purposes
is fair use or infringement. For example, in determining whether
teacher conld make one ur more copies without permission, a news
urticle from the daily press would be judged differently from a full
orchestral score of a musical composition. In general terms it could
be expeeted that the doctrine of fair use would be applied strictly to
the cInssroom reproduction of entire works, sucl as musical compaosi-
tions, dramas<. and andiovisual works including motion pictures, which
by their nuture are intended for performance or public exhibition.

Sin.ilurly, where the copyrighted work is intended to be Yeonsuma-
ble’ in the conurse of classroom activities—workbooks, exercises, stand-
ardized tests, and answer sheets are examples-—the privilege of fair
u=e by teachers or pupils would have little if any application. Text
books and other matorial prepared primarily for the school markets
waoitld be less suseaptible to reproduction for elassroom use than mate-
rial prepared for genernl ‘)uhhr distribution. With re<pect 10 material
in newspupers awd periodieals the doetrine of fair use should be lib-
erally applivid to allow copying of items of current intorest to supple-
ment and update the students’ textbooks, but this would not. extend to
copying from periodicals published primarily for student use.

Amwslability of the work.—A key, though not necessarily determina-
tive. factor in fair use i whether or not the work is available to the
potential user. I the work is “out of print” and unavailable for pur-
chase through normal channels, the user may have more justification
for reproducing it than in the ordinary case, but the existence of orga-
nizations lieensed to provide photocopies of out-of-print works at
reasonable cost is n factor to be considered. The applicability of the
fair use doctrine to unpublished works is narrowly ,imiml since, al-
though the work ix unavailable, this is the result of a deliberate choice
on the part of the copyright owner. Under ordinary cireumstances
the copyright owner's “'right of first publication’ wonld ontweigh any
needs of reproduction for classroom purposes.

The amonnt and substantiality of the material used

During the consideration of this legislation there has been econsid-
erable diseussion of the difference between an “entire work'’ and an
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“excerpt”. The educators have sought a limited right for a teacher to
make a single cov‘y of an “entire” work for classroom purposes, but it
seems apparent that this was not generally intended to extend beyond
a ‘“separately cognizable’’ or “‘self-contained” portion (for example,
a single poem, story, or article) in a collective work, and that no priv-
ilege is sought to reproduce an entire collective work (for example, an
encyclopedia volume, a periodical issue) or a sizable integrate work
ublished as an entity (a novel, treatise, monograph, and so forth).
ith this limitation, and subject to the other relevant criteria, the
requested privilege of making a single copy appears appropriately to
be within the scope of fair use.

The educators also sought statutory authority for the ))rivilege of
making “a reasonable number of copies or phonorecords for excerpts
rr quotations * * *, provided such excerpts or quotations are not sub-
stantinl in length in proportion to their source.” In general, and
assuming the other necessary factors are present, the copying for
classroom purposes of extracts or portions, which are not self-
contained and which are relatively ‘‘not substantial in length” when
compared to the larger, self-contained work from which they are
taken, should be considered fair use. Depending on the circumstances,
the same would also be true of very short self-contained works such
as a brief poem, 8 map in a newspaper, a *“vocabulary builder” from a
monthly magazine, and so forth. This should not he construed as per-
mitting a teacher to make multiple copies of the same work on a
repetitive basis or for continued use.

Effect of use on potential maiket for or value of work
This factor must almost always be judged in ronjunction with the

other three eriteria. With certain special exceptions (use in parodies
or s evidence in court proceedings might be examples) a use that
supplants any part of the normal market for a copyrighted work would
ordinarily be considered an infringement. As in any other case,
whether this would be the result of reproduction by a teacher for
classroom purposes requires an evaluation of the nature and purpose
of the use, the type of work involved, and the size and relative im-
»ortance of the portion taken. Fair use is essentially supplementary
v nature, and classroom mpyinf that exceeds the legitimate teaching
aims such as filling in missing information or bringing a sitbject up to
date would go bevond the proper bounds of fair use. Isolated instances
of minor infringementsx, w‘mn multiplied many times, become in the

aggregate a major intoad on copyright that must he pre: ented.

Reproductions and wnses for other purposes

The concentrated attention given the fair use provision in the con-
text of classroom tenching netivities should not obscure its application
in other arens. It must be emphasized agan that the same general
standurds of fair use are applicable to all kinds of uses of copyrighted
material. nlthough the relative weight to be given them will « iffer from
ease o ease,

The fair use doctrine would be relevant to the use of excerpts from
copyrighted works in edueational broadeasting activitiex not exempted
under sections 110(2) or 112, In these cases the factors to be weighed
in applving the criterin of thisx section would include whether the
performers, producers, directors, and others responsible for the broad-
cast were paid. the size and nature of the audience, the size tnd num-
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ber of exerpts taken and, in the case of recordings made for broadcast,
the number of copies reproduced and the extent of their reuse or ex-
change. The availability of the fair use doctrine to educational broad-
casters would be narrowly circumseribed in the case of motion pictures
and other audiovisual works, but under appropriate circumstances it
could apply to the nonsequential showing of an individual still or slide,
or to the performance of a short excerpt from a motion picture for
criticism or comment.

The committee’s attention has been directed to the special problems
involved in the reception of instructional television programs in remote
areas of the country. In certain areas it is currently impossible to
transmit such programs by any means other than communications
satellites. A particular difficulty ‘exists when such transmissions extend
over several time zones within the same state, such as in Alaska.
Unless individnal schools in such states may make an off-air recording
of such transmissions, the programs mmay not be received by the
students during the school’s daily schedule. The committee believes
that the making by a school located in such a remote area of an off-the-
air recording of an instructional television transmission for the purpose
of a delayed viewing of the program by students for the same scﬂool
constitutes a “fair use”. The comniittee does not intend to SUggest
however, that off-the-nir recording for convenicnee would under any
circumstanees, be considered “fair use”. To meet the requircment of
teniporary use the school may retain the recording for only a limited
period of time after the broadeast.

Another sperial instance illustrating the application of the fair use
doctrine pertuins to the making of copies or pﬁmmrocords of works in
the specinl forms needed for the use of blind persons. These special
forms, such as copies in braille and phonorecords of oral readings
(talking huoks), are not u<ually made by the publishers for commercial
distribution. For the most pari. such copies and phonorecords nre made
by the Library of Congress’ Division for the Blind and Physically
Handicapped with permission obtained from the co yright owners,
and are cireulated to blind persons through regional libraries covering
the nation. In addition, such copies and [Smnumcords are made locally
by individual volunteers for the use of blind persons in their communi-
ties, and the Library of Congress conducts & program for training
siich volunteers, While the making of multiple copies or phonorecords
of a work for general circulation requires the permission of the
copyright owner, the making of u single copy or phonorecord by an
individual as o free serviee for a blind person would properly be
considered a fair use under section 107.

A problem of particular urgency is that of preserving for posterity
orints of motion pictures made before 1942. Aside from the deplorable
net that in a great many cases the only existing copy of a film has been

deliberately destroyed. those that remuin are in immediate danger of
disintegration; they were printed on film stock with a nitrate base that
will inevitably decompose in time. The efforts of the Library of Con-
gress, the American Film Institute, and other organizations to rescue
and preserve this irreplaceable contribution to our enltural life are to
be applanded, and the making of duplicate copies for purposes of
archival preservation certainly falls within the scope of “fair use.”

When a copyrighted work contains unfair, inaccurate, or deroga-

tory information concerning an individual or institution, such individ-
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ual or institution may copy and reproduce such parts of the work as
are necessary to permit understandable comment on the statements
made in the work.

SECTION 108. REPRODUCTION BY LIBRARIES AND ARCHIVES

Notwithstanding the exclusive rights of the owners of copyright,
section 108 provides that under certain conditions it is not an infringe-
ment of copyright for a library or archives, or any of their employees
acting .within the scope of t eir employment, to reproduce or dis-
tribute not more than one copy or phonorecord of a work provided
(1) the reproduction or distribution is made without any purpose of
direct or indirect commercial advantage rnd (2) the collections of
the library or archives are open to the public or available not only to
researchers affiliated with the library or archives, but also to other
persons doing research in a specialized field, and (3) the reproduction
or distribution of the work includes a notice of copyright.

The rights of reproduction and distribution under section 108 apply
in the following circumstances:

Archival reproduction

Subsection (b) authorizes the reproduction and distribution of a
copy or phonorecord of an unpublished work dupiicated in facsimile
form solely for purposes of preservation and security, or for deposit
for research use in another library or archives, if the copy or phono-
record reproduced is currently in ‘the collections of the first library or
archives. Only unpublished works could be reproduced under this
exemption, but the right would extend to any type of work, including
photographs. motion pictures and sound recordings. Under this ex-
emption, for examiple, a repository could make photocopies of manu-
seripts by microfilm or electrostatic process, but could not reproduce
the work in “machine-readnble” language for storage in an information
system.

Replacement of damaged copy

Subsection (¢) authorizes the reproduction of a 'publishe«l work
duplicated in facximile form solely for the purpose of replacement of
a copy or phonorecord that is damaged, deteriorating, lost, or stolen, if
the library or archives has, after a reasonable effort, determined that
an unused replacement cannot be obtained at a fair price. The scope
and nature of a reasonable investigation to determine that an unused
replacement cnnot be obtained will vary according to the circum-
stunces of n puarticular situation, It will always require recourse to
commonly-known trade sources in the United States, and in the normal
situation also to the publisher or other copyright owner (if such owner
cun be located at the address listed in the copyright registration), or
an authorized reproducing service.

Articles and small ercerpts

Subseetion (d) authorizes the reproduction and distribution of a
copy of not more than one article or other contribution to a copy-
righted collection of a periodical or copy or phonorecord of a small

art of any other copyrighted work. The copy may be made by the
ibrary where the user makes his request or by another library pursuant
to an inter-library loan. Itis further required that the copy become the

property of the user, that the library or archives have no notice that
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the cop{ would be used for any purposes other than private study,
scholarship or research, and that tgm library or archives disph:f'
prominently at the plare where reproduction requests are aceepted,
and includes in its order form, n wurning of copyright in accordance
with requirements that the Register of Copyrights shall prescribe by
regulation, '

Out-of-print works

Subsection (e) authorizes the reproduction and distribution of a
copy of a work, with certain exceptions, at the request of the user of
the ecllection if the user has established that an unusued copy cannot
be obtained at a fair price. The copy may be made by the library
. where the user makes his request or by another library pursuant to un
inter-libtary loan. The scope and nature of a reasonable investigation
to determine that an unused copy cannot be obtained will vary
according to the rircumstances of a particular situntion, It will always
require reccurse to commonly-known trade sources in thes United
State.s, and in the normal situation also to the publisher or other copy-
right owuner (if the owner can be located at the address listed in the
copyright registration), or an authorized reproducing service. It is
further required that the copy become the property of the user, that
the library or archives have no notice that t.l:v copy wouhl be used for
any purpose other than private study, scuolarshiv, or research, and
that the library or archives display prominently at the place where
reproduction requests are aceepted, and include on its order form, a
warning of cogvright. in accordance with requirements that the Regis-

er of Copyrights shall prescribe by regulation.

General Eremptions

Clause (1) of snbsection (f) specifically exempts a library or archives
or their etaployees from <surch liability provided that the reproducing
equipment displays a notice that the making of a copy my Lo subject.
to the copyright law. Clanse (2) of xubsection (f) 11akes elear that this
exemption of the library or archives does not. extend to the person using
such equiptuent or requesting such copy if the vie exceeds fair use,
Insofar as such person is concerned the copy made is not considered
“lawfully”’ made for purposes of sections 109, 110 or other provisions
of the title. Clanse (3) in addition to asserting that nothing contained
in section 10X *‘affect< the right of fair use as provided by section 107",
also provides that the right of reproduction granted by this section
does not override any contractual arrangements assumed by a library
or archives when it obtained a work for its collections. For example,
if there is an express contractual prohibition agninzt reproduction for
any purpnse, this legislation shah not be construed as justifying a
violation of the contract. This clause is intended to encompass the
situation where an individual makes papers, manuscripts or other
works available to a library with the nnderstanding that they will
not bhe reproduced.

It is the intent of this legislation that a subsequent unlawful use hy
a user of a copy of a work lawfully made by n library, shall not. make
the library liable for such improper use.

Multiple Copies and Systemntic Reproduction

Subsection (z) provides that the rights granted by this section
extend only to the “isolated and unrelated reproduction of a single
cop)”’, but this section does not authorize the related or concerted
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reproduction of multiple copies of the same material whether made
on one occasion or over & period of time, and whether intended for
aggregate use by one individual or for separate use by the individual
members of a group. For example, if a coll':? professor instructs
his class to read an article from a copyri journal, the school
library would not be permitted, under subsection (g), to reproduce
copies of the article for the members of the class.

nbsection (g) also provides that section 108 does not suthorize
the systematic reproduction or distribution of copies or phonorecords
of articles or other contributions to copyrighted collections or periodi-
cals or of small parts of other co%nghted works whether or not
multiple copies are reproduced or distributed. Systematic reproduction
or distribution occurs when a library makes copies of such materials
available to uther libraries or to groups of users under formal or in-
formal arrangements whose purpose or effect is to have the reproducing
library serve as their source of such materthl. Such systematic repro-
duction and distribution, as distinguished from isolated and unrelated
reproduction or distribution, may substitute the copies reproduced by
the source library for subscriptions or reprints or other copies which the
receiving libraries or users might otherwise have purchased for them-
selves, from the publisher or the licensed reproduci agencies.

While it is not possible to formulate specific definitions of “sys-
tematic copying”, the following examples serve to illustrate some of
the copying prohibited by subsection &).

(1) A library with a collection of journals in biology informs other
libraries with similar collections that it will maintain and build its
own collection and will make copies of articles from these journals
available to them and their patrons on request. Accordingly, the other
libraries dis-ontinue or refrain from purchasing subscriptions to these
journals and fulfill their patrons’ requests for articles by obtaining
photocopies from the source library.

(2) A research center employing a number of scientists and tech-
picians subscribes to one or two copies of needed periodicals. By
reproducing photocopies of articles the center is able to make the ma-
teriai in these periodicals available to its staff in the same manner
which otherwise would have required multiple subscriptions.

(3) Several branches of a library system agree that one branch will
subseribe to particular journals in lien of each branch purchasing its
own subseriptions, and that the one subscribing branch will reproduce
copies of articles from the publication for users of the other branches.

he committee believes that section 108 provides an appropriate
statutory balancing of the rights of creators, and the needs of users.
However, neither a statute nor legislative history ran speeify precisel
which library photocopying practices constitute the making of “single
copies” as distinguished from “gystematic reproduction’”’. Isolated
single spontancons requests must be distingnis 1ed from “‘systematic
reproduction’”. The photocopying needs of such operations as multi-
county regional systems, must be met. The committee therefore
recommends thai representatives of anthors, book, and periodical
rublielwrs and other owners of copyrighted material meet with the
ibrary community to formulate photocopying guidelines to assist
library patrons amd employees. (‘oncerning library photocopying
practices not anthorized by this legislation, the committee recomnmends
that workable clearance and licensing procedures be developed.
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‘In adopting these provisions on library photocopying, the com-
mittee is aware that through such programs as those of the National
Commission on Libraries and Information Science there will be a
significant evolution in the functioning and services of libraries. To
consider the }mssible need for changes in copyright law and procedures
as a resnlt of new technology, title II of this legislation establishes a
National Commission on New Techonlogical Uses of Copyrighted
Works. It is the desire of the committee that the Commission give

. priority to those aspects of the library-copyright interface which
require further study and clarification.
Works exeluded

. Subsection (h) provides that the rights of reproduction and distri-
bution under this section do not apply to a musical work, a ictorial,

graphie or sculptural work, or a motion pi-ture or other an io-visual
work. Such limitation does not apply to archival reproduction and
replacement of a damaged copy.

*ECTION 109. EFFECT OF TRANSFER OF PARTICULAR coOPY
OR PHONORECORD

Effect on further disporition of copy or phororecord :
Section 109(a) restates and confirms the principle that, where the
copyright awner ha« transferred ownership of a particular copy or
" phonorecard of his work, the person to whom the eopy or phonorecord
13 transferred is entitled to dispose of it by sale, rental, nr any other
means. Under this principle, which has been established by the court
decision< and section 27 of the present law, the copyright owner’s ex-
elusive right of public diztribution would have no fect upon anyone
who owns “a particular copy or phonorecord lawfully made under this
title” and who wishes to transfer it to someone else or tn destroy it.
Thus, for example, the outright sale of an authorized copy of a
book frees it from any copyright control over its resale price or other
conditions of its future disposition. A library that has acquired owner-
ship of a copy is entitled to lend it nnder any conditions it chooses
to impose. This does not mean that conditions on future disposition
of copies or phonorecords, imposed by a contraet between their buyer
and seller, would be unenforceable between the parties as a breach of
contrac t, but it dos mean that they could not be enforced by an action
for infringement of copyright. Under section 202, however, the owner
of the physical copy or phonorecord cannot reproduce or perform the

R copyrighted work publicly without the copyright owner's consent. -
o come within the scope of section 109(a). a copy or ﬁhonorecord
must haye been “lawfully made under this title,” though not neces-
sarily with the copyright owner’s authorization. For example, any
. resale of an ill~gally “counterfeited” phonorecord would be an in-
fringement, but the disposition of a phonorecord made under the
compulsory licensing provisions of section 115 would not.

Effect on display of copy

Subsection (b) of section 109 deals with the acope of the copyright
owner’s exclusive right to control the public display of a particular
“copy” of his work (including the original or prototype copy in which
the work was first fixed). Assuming, for example, that a paintar has
sold his only copy of an original work of art without restrictions,
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would he be able to restrain the new owner from displaying it publicly
in galleries, shop windows, on a projector, or on television?

section 109(h) adopts the general principle that the lawful owner
of a copy of a work should be able to put his co']‘)y on public display
without the consent of the copyright owner. The exclusive right ‘of
public display granted by section 106(5) would not apply where the
owner of a copy wishes to show it directly to the public, asin a %Ilery
or display case, or indirectly, as through an opaque projector. Where
the copy itself is intended for projection, s in the case of a photo-
graphic slide, negative, or transparency, the public projection of a
single image would be permitted as long as the viewers are ‘“present at
the ﬁlace where the colp[)' is located."”

The exemption would extend only to public dislﬂays that are made
“either directly or by the rojection of no more than one image at 8
time.” Thus, even where the copy and the viewers are located at the
same place, the simultaneous projection of multiple images of the work
would not be exempted. For example, where each person in a lecture
hall has his own viewing apparatus in front of him, the copyright
owner's permission would generally be required in order to project an
imﬁe of a work on each individual screen at the same time.

e committee’s intention is to preserve the traditional privil

of the owner of a cogv to disslny it directly, but to place reasonable
restrictions on his ability to isrlay it indirectly in such a way that
the copyright owner’s market for reproduction and distribution of
cggies would be affected. Unless it constitutes a fair use under section
107, or unless one of the special provisions of sections 110 or 111 is
np.p‘ic.able, projection of more than one image at a time, or trans-
mission of an image to the public over television or other communica-
tions channels, would be an infringement for the same reasons that
reproduction in copies would be.

Effect of mere possession of copy or phonorecord

Subsection (¢) of section 109 qualifies the privil?es specified in
subsections (2) and (b) by making clear that they do not apply_to
someone who merely rossnsses a copy or phonorecord without having
acquired ownership of it. Acquisition of an object embodying a copy-
righted work by rental, lease, loan, or bailment carries with it no
privileges to dispose of the copy under section 109(a) or to display it
publicly under section 109(b). To cite a familiar example, a person
who has rented a print of a motion picture from the copyright owner
would have no right to rent it to someone else without the owner's
permission.

SECTION 110. EXEMPTION OF CERTAIN PERFORMANCES AND DISPLAYS

Clauses (1) through (4) deal with performances and exhibitions
that are now generally exempt under the ‘“for profit” limitation or
other provisions of the co%vright law, and that are specifically ex-
empted from copyright liability under this le islation. Clauses (1)
and (2) between them are intended to cover all of the various methods
by which systematic instruction takes place.

Face-to-face teaching activities
Clause (1) of section 110 is generally intended to set out the con-

ditions under which performances or displays, in the course of instruc-
tional activities other than educational broadcasting, are to be
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exempted from copyright control. The clause covers all 1 ypes of copy-
righted works, and exempta their performance or display “by instrue-
tors or pupils in the course of face-to-face teaching activities of & non-
profit educational institution,” where the activities take place “in a
classroom or similar place devoted to instruction.”

There appears to be no need for a statutory definition of “face-to-
face” teaching activities to clarify the scope of the provision. “Face-
to-face teaching activities” under clause (1) embraces instructional
performances and displays that are not “transmitted.” It does not. re-
auire that the teacher and his student be able to see each other,
although it does require their simultaneous presence in the same
general place. Use of the phrase “in the course of face-to-face tesching
activities” is intended to exclude broadeasting or other transmissions
from an ontside location into a classroom, whether radio or television
and whether open or closed circuit. However, as long as the instructor
and pupils are in the same building or general area, the exemption
would extend to the use of devices for amp ifying or reproducing sound
and for projecting visual images. The “teaching activities” exempted
by the clause encompass systematic instruction of & very wide variety
of subjects, but they do not include performances or displays, what-
ever their cultural value or intellectual appeal, that are given for the
recreation or entertainment of any part of their audience,

Works affected.-—Since there is no limitation on the types of works
covered by the exemption, a teacher or student would be free to per-
form or display nnyt'i\ing in class as long as the other conditions of
the cluuse are met. He could read aloud from copyrighted texi ma-
terial, act out a drama, play or sing a musicsl work, perform a totion
glctnre or filmstrip, or display text or pictorial material to the class

Yy meaus of a projector. However, nothing in this pravision is in-
tended to sanction the unauthorized reproduction of copies or phono-
records for the purpose of classroom performance or display, and the
amended clause contains a special exception dvaling with perform-
ances from unlawfully made copies of motion pictares and ocher audio-
visual works, to be discussed below.

Instructors or pupils.—To come within clanse (1), the performance
or display must be “by instructors or pupils,” thus ruling out perform-
ances by actors, singers, or instrumentelists brought in from oytsideé
the school to put on a program. However, the term “instructors” would
be broad enough to include guest lecturers if their instructional activi-
ties remain confined to a tﬁassronm situation. In general, the term
“pupils’ refers to the enrolled members of a class.

~Nonprofit educational institution.—Clause (1) makes clear that it
a;plies only to the teaching activities “of a nonprofit educational insti-
tution,”’ thus excluding from the exemption performances or displays
inhpr;)ﬁt-making institutions such as dance studios and language
schools.

Classroom or similar place.—The teaching activities exempted by
the clause must take place “in a classroom or similar place devoted to
instruction.” For example, perforinances in an auditorium or stadium
during a school assembly, graduation ceremony, class play, or sport-
ing event, where the audience iz uot confined to the members of &
particular class, would fall outside the scope of clause (1), although
in some cases they might be exempted by clause (4) of section 110.
The ““similar place” referred to in clause (1) is a place which is ‘de-
voted to instruction” in the same way & classroom is: common ex-
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amples would include a studio, a workshop, a gvmnasium, a trainin
field, a library, the stage of an auditorium, or the auditorium itse
if it is actually used as a classroom for systematic instructional
activities.

Motion pictures and other audiovisual works.—The final provision
of clause (1) deals with the special problem of performances from
unlawfully made copies of motion pictures and other audiovisual
works. The exemption is lost where the copy being used for a classroom
performance was “not lawfully made under this title’ and the person
responsible for the performance knew or had reason to suspect as much.
This special exception to the exemption would not apply to perform-
ances from lawfully made copies, even if the copies were acquired from
someone who had stolen or converted them, or if the performances were
in violation of an agreement. However, though the performances
would be exempt under section 110(1) in such cases, the copyright
owner might have a cause of action against the unauthorized distribu-
tor under section 106(3), or against the person responsible for the
performance for hreach of contract.

Projection devices.—As long as there 18 no transmission beyond the
place where the cop is located, both section 109(b) and section 110(1)
would permit the classroom display of a work by means of any sort
of projection device or process.

Instructional broadeasting

Works affected.—The exemption weuld apply only to “performance
of a nondramatic literary or musical work or of a sound recordinF
or display of a work.” Thus, the copyright owner'’s permission wou d
be required for the performance on educational television or radio of
a dramatic work, of a dramatico-musical work such as an opera or
musical comedy, or of a motion picture. Since, as already explained,
audiovisual works such as filmstrips are now equaied with motion pic-
tures, their se(]uential showing would be regarded as a performance
rather than a display and would not be exempt under section 110(2).
The clause is not intended to limit in any way the copyright owner’s
exclusive right to make dramatizations, adaptations, or other deriva-
tive works under section 106(2). Thus, for example, a performer could
read a nondramatic literary work aloud under section 110(2), but the
copyright owner’s permission would be required for him to act it out
in dramatic form.

Systemaltic instructional activities.—Under section 110(2) a trans-
mission must meet three specified conditions in order to be exempted
from copyright linbility. The first of these, as rovided by subclause
(A), is that the performance or display must%e “a regular part of
the systematic instructional activities of a governmental body or a

‘. . .

nonprofit educationai institution.” The concept of “systematic instrue-
tional activities” is intended as the general equivalent of “curricu-
lums,” but it rould be broader in a case such as that of an institution
using systematic teaching methods not related to specific course work.
A transmission would be a regular part of these activities if it is in
accordance with the pattern of teaching established by the govern-
mental hody or institution. The use of commercial facilities, such as
those of u cable service, to transmit the performance or display, would
not affect the exemption as long as the actual performance or display

was for nonprofit purposes.
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Content of transmissions.—Subclause (B) requires that the perform-
ance or display is directly related and of material assistance to the
teaching content of the transmission.

Intended. recipients.—Subclause (C) requires that the transmission
is made primanly for:

(i) reception in classrooms or similar places normally devoted
to instructions, or '

(ii) reception by persons to whom the transmission is directed
because their disabilities or other special circumstances prevent
their attendance in classrooms or similar places normally devoted
to instruction, or ‘

(iii) reception by officers or employees of governmental bodies
as a part of their official duties or employment.

In all three cases, the instructional transmission need only be made
“primarily”’ rather than ‘“solely” to the specified recipients to be ex-
empt. Thus, the transmission could still be exempt even though it is
capable of reception by the public at large, Conversely, it would not
be regarded as made “primarily” for one of the requireci groups of re-
ripients if the principal purpose behind the transmission is reception
by the public at large, even if it is cast in the form of instruction and
is also received in classrooms. Factors to consider in determining the
‘‘primary”’ erpnsa of a program would include its subject matter,
content, and the time of its transmission. -

Paragraph (i) of subelause (C) generally covers what are known
as ‘“‘in-school” hroadeasts, whether open- or closed-circuit. The
reference to ‘‘classrooms or similar places” here is intended to have the
same meaning as that of the phrase as used in section 110(1). The
exemption in paragraph (ii) is intended to exempt transmissions pro-
viding systematic instruction to individuals who cannot be reached in
classrooms because of “their disabilities or other special circum-
stances.” Accordingly, the exemption is confined to instructional
broadcasting that is an adjunct to the actual classwork of nonprofit
schools or i1s primarily for people who cannot be hrought together in
classrooms such as preschool children, displaced workers, illiterates,
and shut-ins,

There has been some question as to whether or not the langu
in this section of the bill is intended to include instructional televi-
sion college credit courses. These telecourses are aimed at undergrad-
uate and gradnate students in earnest pursuit of higher educational
degrees who are unabie to atterd daytime classes due to daytime em-
ELovmont, distance from campus or for some other intervening reason.
So Yong ns these broadeasts are aimed at regularly enrolled students
and condueted by recognized higher educational institutions, the com-
mittee believes that QE:_\' are clearly within the language of section
110(2)(C) (i1). Like night school and correspondence courses before
them, these telecourses are fast becoming a valnable adjunct of the nor-
mal college curriculum,

The third exemptin, in subelause (C) is intended to permit the use
of ropyrighted material, in accordance with the other conditions of
section 110(2), in the course of instructional transmissions to Gov-
ernment personnel who are receiving training “as a part of their offi-
cial duties or employment.”



128

Public broadcasting

While the bill grants an exemption to inatructional transmissions
meeting the eriteria of section 110(2), the amendment to provide a
compulsory license at regulated rates for the use of copyrighted ma-
terinl in the programs of public television which are intended for
reception by a general audience, wax not accepted. The programing of
publie television includes an incressing emphasis on programs of an
entertainment or general cultural nnture. The committee is not un-
aware of the financial strain: of many public broadeasting stations.
Such stations may deserve greater financial assistance, but they should
not be subsidized by this country’s creative talent.

Copyright proprietors should promptly undertake efforts to improve
rocedures w’wrol:_\' public television may secure copyright clearances.
The committee understands that the Kegister of Co vrights is pre-
pared to furnish the assistance of the Copyright Office in studying
clearance procedures and making recommendations aimed at the
establishment of voluntury elearinghouse arrangements,

Religions services

The scope of clanse (3) does not cover the sequentinl showing of
motion pictures and other nudiovisual works. The exemption, which
to some extent has its counterpart in sections 1 and 104 of the present
law applies to dramatico-musienl works “of n religious nature.” The
purpose here iz to exempt certain perforinances of sncred musie that
might be regarded as “dramatic” in natuee, such as oratorioxs, cantatas,
musical settings of the mass, choral services, and the like. The exemp-
tion is not intended to cover performances of secular operas, musical
plays, motion pictures, and the like, even if they have an underlying
religions or philosophical theme and tuke place “in the course of
[rehigions) serviees.””

To be exempted under section 110(3) n performance or display must
be “in the course of services,” thus excluding activities at a place of
worship that are for social, edncational, fund raising, or entertainment
purposes. Some performances of these kinds could be covered by the
excmption in section 110(4), disenssed next. Since the performance
or display must also occur “at u place of worship or other religious
assmngly." the exemption would not extend to religious broadeasts or
other transmissions to the public at lurge, even where the transmissions
were seutl froni the place of worship. On the other hand, as long as
services are being conducted hefore a religious gathering, the exemp-
tion wonld apply if they were conducted in places such as auditorinms,
outdoor theaters, and the like,

Certain oiner nonprofit performances

In addition to the educational and religious exemptions provided
by clauses (1) through (3) of xection 110, clause (4) contains a general
exception to the exclusive right of public performance that would cover
some, though not all, of the same ground as the present “for profit’
limitations, )

Scope of ezemption.—The exemption in clause (4) applies to the
saine gencral activities and subject matter as those covered by the “for
profit”’ limitation today: public performances of nondramatic literary
and musical works. [lowever, the exemption would be limited to pub-
lic performances given directly in the presence of an audience whether
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by means of living performers, the playin‘z of phonorecords, or the
operation of a receiving apparatus, and would not include a “transmis-
sion to the public.” Unlike the other elauses of section 110, clause (4)
applies only to performing rights in certain works and does not affect
the exclusive right to display a work in publie.

No profit motire—In addition to the other conditions specified by
the clause, the performance must be “without any purpose of direct or
indirect commercial advantage.” This provision expressly adopts the
rrim-iplo established by the court decisions construing the “for profit”’
imitation: that public performances given or sponsored in connection
with any commercial or profit-making enterprises are subject to the
exclusive rights of the copyright owner even though the public is not
charged for seeing or hearing the performance.

No payment for pn_'formancr.—-—kn important condition for this ex-
emption is that the performance be given “without payment of any
fee or other compensation for the performance to any of its perform-
ers, promoters, or organizers.” The basic purpose of this requirement
is to provent the free use of copyrighted matersial under the guise of
charity where fees or percentages are paid to performers, promoters,
woducers, and the like. However, the exemption would not be lost
if the performers, directors, or producers of the performance, instead
of being paid directly “for the performance,” are puid a salary for
dnties encompassing the performance. Examples are performances
by a school orchestra conducted by a musie teacher who receives an
annnal salary, or by a service band whose members and conductors
perform a: purt of their assigned duties and who receive military
ray. The committee believes that performances of this type shonld
e exempt, assuming the other conditions in clause (4) are met, and
has not adopted the suggestion that the word “salary” be added to the
phrase referring to the “payment of any fee or other compensation.”

Admission charge.—Assmuing t"at the performance involves no
profit motive and no one responsi’ le “or it ge's paid a fee, it must still
meet one ar two alternative conditions to be (xempt, As specified in
stiibelnuses (A) and (B) of section 110(4), these conditions are: (1)
that no direct ~r indirect adinissic n charge is made, or (2) that the net
procecds are “used exclusively for edneational, religions, or charitable
purposes aid not jor private linancial gain.”’

Under the second of these conditions, a performance ineeting the
other conditions of clause (4) would be exempt even if an admission
fee is charged, provided any amounts left “after deducting the reason-
able coxts of producing the performance’” are used solely for bona fide
educational, religious, or charitable purposes.

The provision also provides that if there is an admission charge the
copyright owner may prevent a publie performance of his work under
thix provision by serving n notice stating hix objections at least seven
days in advanee.

Mere receplion in public

Unlike the first four clauses of seetion 110, clause (5) is not to any
extent a connterpart of the “for profit”’ limitation of the present statute.
It applies to performances and displays of all types of works, and its
purpose is to exempt from copyright liability anyone who merely turns
oh, in a public place, an ordinary radio or television receiving appa-
ratus of a kind commonly sold to members of the public for private use.
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The main effect of this exemption wonld he to allow the use of
ordinary radios and television sets for the incidental entertainment of
patrons in small business or professionul establishments sueh as
taverns, lunch conuters, hairdressers, drey cleaners, doctors’ offices, and
the like. The clanse hus nothing to do with eable television systems, and
there is no intention to exetupt performaneces jn large commereial
establizhments, such as bus terminals, supermarkets, fuctories, or de-
partment stores, where brondeasts ave transmitted to substantial andi-
ences by means of londspeakers covering a wide : ren. The exemption
would also be denied in uny case where the audience is charged directly
to see or hear the transmission.

The basic rationale of this clanse is that the secondary use of the
transmiission by turning on an ordinary receiver in pnblie is so remote
and minimal that no further linbility should be imposed. In the vast
majority of these eases no rovalties are collected today, und the exemp-
tion should be made explicit in the statute.

Agrienltural fairs

Cluuse 1) provides that the performance of a nondramatic musical
work or of a sound recording in the course of an annual agrienltural
or horticultural fair or exhibition conducted by a Governmental body
or & nomprofit organization is not an infringement of copyright. This
exemption extends to all activities on the premises of such fairs or
exhibitions,

Retail rale of phonorecords

Clanse (7) provides that the performance of a nondrameatic musical
work or of u sonnd recording by a retail establishment open to the
public at lurge without any direct or indirect admiszion charge where
the sole purpose of the performance is to promote the retail sale of
the work is not an infringement of copyright. This exemption applies
only if the performance is not transmitted beyond the pluce where the
establishment is loeated and is within the immediate aren where the
sule i3 orcurring.

SECTION 111. SECONDARY TRANSMISSIONS

General ¢ remptions

Certain secondary transmissions are given a general exemption
under cluuse (1) of section 111(n. The first of these applies to see-
ondary  tiansmissions consisting “entirely of the relaying, by the
management of a hotel, apurtment house, or similar estoblishment” of
a transmission to the private lodgings of guests or residents and pro-
vided “no direet charge iz made to see or hear the secondary
transinission,"”

The exempticn would not apply if the secondary transmission con-
sists of anything other thun the were relay of public brondeasts; the
entting ont of advertising or the running in of new commereials would
subjeet the secondary transmitter to full linbility. Moreover, the term
“private lodgings” is limited to rooms used as living guarters or for
private parties, and does not include dining rooms, meeting halls,
theaters, ballrooms, or similur places that are ontside of a normal cirele
of n fumily und its socinl acquaintances. No special exeeption is neaded
to make clear that the mere placing of an ordinary radio or television
¢t in n private hotel roomn does not constitute an infringement.
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Secondary transmissions of instructional broadeasts.—Subclause (2)
of section 111(n) is intended to muke clear that an instructional
transmission within the scope of section 110(2) is exempt whether
it ix a “primary transmission’”’ or a “secondary transmission.”

Common carriers.—The genernl exemption under section 111 ex-
tends to secondary transmitters that act solely as passive common
curriers. Under subelasise (3). a common earrier is exempt if it ““has
no direct or indirect control over the content or selection of the pri-
mary transmission or over the particular recipients of the secondary
transmission” For this purpose its activities must “consist solely of
providing wires, cables, or other communications channels for the
use of others.” Since eable television necessarily selects the primary
transmissions which are trausmitted, nnd controls the recipients of the
secondary transmission, the exemption of this subelause would in no
case apply to them.

Clause (4) would exempt the activities of secondary tranamitters
that operate on a completely nonprofit basis. The operations of non-
wofit “trunslators” or “boosters,” which do nothing more thun amplify
woadenst signals and retransmit them to everyone in an area for free
reception, would be exempt if there ix no “purpose of direct or indirect
commercinl advantage,” and if there is no charge to the recipients
“other than assessments necessary to defray the actual and reasonable
costs of maintaining and operating the secondary transmission serv-
ice.”” This exemption does not apply to u cable television system.

Secondary transmissions of primary transmisgions to controlled
group.—Subsection (b) provides that the secondary transmission to
the Ipnblic- of a primary transmission embodying n performance for
display is actionnble as un act of infringement if the primary trans-
missions is not made for reception by the public nt large but is con-
trolled nnd limited to reception by particular members of the public,
Exumples of transmissions not intended for the general public are
background music services such as Muzak, closed circuit broadcasts
to theaters, und pay television.

Secondary transmission by cable aystems.—('able television systems
are commercinl subseription services that pick up brondensts of
programs originnted by others and retransmit_them to paying sub-
seribers, Certain CATV systems also originate live programs. A large
number of systems provide autonmted programing. A typienl system
colsists of o m-ulrn’ antenna which receives and amplifies televiiion
signals, and a network of enbles through which the signals are trans-
mitted to the receiving sets of individunl subseribers. In addition to an
initial installation charge, the subseribers pay o monthly service charge
averaging abont five or six dollars. The number of CATYV systems in
the Unitedd States has grown very tapidly sinee their introduction in
1950 and now total about 3000 operating systems, serving 5700
conumunities. Systems eurrently in operation reach about 7.3 million
homes, about 22.5 million people, The average euble system is esti-
mated to have 2240 subseribers, It is reported that the 1973 total
subseriber revenues of the eable industry were approximately $475
million.
ompalsory licensing

Section 111(ev (1) provides that, subject 1o certain other provisions
of the legislntion. the seeondary transmissioi to the public by a cable
system of n primary transmission made by u broadeast station licensed
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by the Federal Communieations Commission and embodying a copy-
righted work i- subject to compulsory licensing if (1) the signals com-
prising the primary  (ransitission are exclusively aural; (2‘ if the
signals are loesl <ignals of the primary transmitter or; (3) where the
cartinge of the signals is permissable mder the rules, regulations or
authorizations of the Federal Commnnieations Commission,

Secondary transmissions fully Liable

Section 111e}(2) enumerates the circumstanees in which a =ec-
ondary transmission by u eable system is fully subject to the remedies
provided in this legislntion for infringement of copyright. Subclause
(A) provides that a eable system is fully linble where the curringe
of the signals comprising the secondary transmission is not pernissible
under the rules. regulations or authorizations of the Federal C‘ommuni-
cations Commission. Subclanuse (B) provides that o cable syxtem is
fully linble if it has not at least one month hefore the date of the
secondury transmission recorded the notiee specified by subsection ()
of this seetion,

The committee has considered excluding from the scope of the com-
pulsory license granted to cable systems the curringe in certain cir-
cumstanees of organized professional sporting events. The committee
has nlso considered the inclusion in this legislation of language extend-
ing to eable television the same restrietions as are contained in Publie
Taw S7- 331 for the protection of intercolleginte and seholastic sports
from the competition of televised professional gnmes. Without prej-
wlice to the arguetents advaneed in behalfl of these roposals, the
committer hus coneluded that these issues should be l«-})t to the rule-
making process of the Federal Commumications Commission, or if a
stututory resolution is deemed approprinte to legrislntion originating in
the Committee on Commeree. In reaching this determination, the
committee notes that the Federal Communications Commission has a
pending rulemnking proceeding on this subjeet.”

Requirements for a compulsory license

Subsection (1)(1) provides that for any secondary transmission to
receive n compulsory license the eable system must at least one month
before the date of the secondary transmission, record in the Copyright
Office a notice, inchuding a statement of the identity, and address of
the person who owns the secondary transmission service or has power
to exercise control over it, together with the name and location of the
primary transmitter. Clause (2) provides that a cable system whose
secondary transmissions have heen subject to compulsory licensing
shall file quarterly statements with the Register of Copyrights. These
statements shall specify the number of channels on which the cable
system made secondary transmissions to its subscribers, the names and
locations of all primary transmitters whose transmissions were further
transmitted by the cable system, the total number of subseribers and
the gross amounts paid to the cahle system by subscribers for the
basie service of providing secondary transmissions. Thix statement
must be accompanied by a total royalty fee computed according to
the provisions of this legislation.

(‘opyright royalty paymentx
Because the cablr television industry has not been paying copyright
rovalties for its secondary transmissions, very little relevant econmnie

data was available to the Subcommittee on Patents, Trademarks and
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Copyrights when it established the schedule of royalty payments in
S. 543. The Subcommittee in 1973 held a hearing on the royalty
schedule previonsly approved by the Subecommitiee and contained in
S. 1361, At this hearing the program producers, broadeasters and
musie performing rights societies expressed opposition to the inclusion
of a rovalty sehednle in the statate. The eable television industry
supported the Congress initially determin’ng the royalty payments to
be made by cable television systems but expressed concern that the
rates in the bill might be too high and thus handicap the development
of the cable television industry. The committee believes that the
economie data availuble at the grosont time is inconclusive but sup-
ports the Congress initially establishing royalty rates, as is also pro-
vided under Sections 114, 115 and 116,

Every enble system should make some copyright payment. The com-
mittee has considered ro!msnls that won':'l exempt from any copy-
right payment small CATV systems having not more than several
thousand snbseribers or CATV systems engaged exclusively in the
retransmission of loenl signals. Although the committee recognizes
that in certain situntions such exemptions might be justified, the most
lol:irnl and coneise approach is to require payment by all systems.
The commitiee recognizes, however, the special coneerns of small sys-
tems and therefore hus adopted a graduated fee sehedule. The scale is:

(i) ': pereent of any gross receipts up to $40,000;

(ii) 1 percent of any gross receipts totalling more than $40,000
but not more than $80,000;

tiii) 1'; percent of any gross receipts totalling more than
$80.000. but not maore than $120.000;

(iv) 2 percent of any gross receipts totalling more than
$120,000, but not more than $160,000; and

(v) 2'; pereent of any gross receipts totalling more than $160,000.

The total royalty fee shall be determined on the basis of a cable
system'’s gross receipts from its subseribers for the basic service of
,)mviding secondary transmissions. Income received from the instal-
ation of equipment or from advertising accompunying CATV-origi-
nated program is exeluded from the computation of the gross receipts
of a cable system.

COPYRIGHT PAYMENTS BY SIZE OF CATV SYSTEMS

St e L% me e emiie s e — S e e ma el i ———— — —— . — % s S————————

Quarterly

Sysiem size Copyr
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3.000... 45, 000 250.60
3,500 52, 500 325.00
4,500, 67, 500 475.00
6,000 . 90, 600 750. 00
8o, . .. L. L 120, 000 1. 200. 00
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! Revenues at $5 monthly service charge.

Section 111(d)(3) sets forth the procedures for the distributiea of
the royalty fees puid by cable systems. Each person claiming such
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fees must in July of each year file n claim with the Register of Copy-
rights. Not withstanding any provisions of the antitrust laws the
claimants may ugree among themselves ns to the division and distri-
bution of such fees. If no controversy exists as to the division of the
fees the Register of Copyrights, after deducting his reasonable ad-
ministrative costs, shall distribute the fees to the copyright owners or
their agents. If the Register of Copyrights finds the existence of o
controversy, he shall proceed as is provided in Chapter 8 to cotwmatnte
a panel of the (‘o&)_\'rigln Royulty Tribunal. The Register of (‘opy-
rights shall withhold from distribution an amount sufficient to satisly
nll elnims with respect to which a controversy exists, but shall have
diseretion to proceed to distribute any amounts that are not in
controversy.

Difinitions

Subsection () contains a series of definitions. These definitions are
found in subsection () rather than in Section 101 because of their
particular applieation to secondary transmissions by cable systems.

The definitions of “secondary transmissions” and *“enble systems”
were drafted in part to reflect the special communications problems of
the non-rontiginous states, territories and possessions. While the
systems opernting in these areas niay not meet the customary defini-
tions of a euble system, it is the intent of this legislation that such
systems, for purposes of this legislution, shall be regarded ns conven-
tional cable systems despite the neeessary differences in technology
and oporating procedures, The application of the provisions of this
sertion to transmissions by “cable systems" not within the boundary
of the forty-eight states is fully subject to the rules and vegulations of
he Federnl Communiecations Commission.

However, the trentment accorded sneh enble sy.items is not méant
to relieve them of the same obligntions and limitations as are imposed
by the Federal Communientions Commission on eable syatems operat-
ing in compurable market situations in the contignons stutes, For
eximple. cable systems in the contignons states are subject to certain
rulos and regulntions vegarding earvringe of signals and program ex-
clusivity protection when they transnit telovision hrondenst signals,
It i< the intent of the committee that eable systems in the non-con-
tiggnons states, territories and possessions shoukl be subject to the same
rles nnd regulntions.

With respeet to enble systems in Aluska, the intent of this section
thut their secondnry transmissions to the fullest possible extent con-
<ist of signnls reeeived from primary transmissions by Alaska stations.

SECTION 112. EPHEMERAL RECORDINGS

Section 112 of the bill coneerna itself with a speeinl problem that s
not dealt with in the present statute but is the subject of provisions in
a mumber of foreign statutes and in_the 1948 Brussels revision of the
Berne Convention. This is the problem of what are commonly called
“gphemeral recordings'': copies or phonorecords of a work made for
purposes of later trunsmission by a brondeasting organization legally
sntitled to transmit the work. In other words, where a broadeaster has
the privilege of performing or displaying u work either hecause he is
licenseid or becanse the performance or display is exempted under the
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statite, the question is whether he shonld be given the additional
privilege of recording the performance or display to facilitate its trans-
mission. The need for a limited exemption in these cases beenuse of the
practical exigeneies of brondeasting has been generally recognized, but
the seope of the oxemption has been o controversial issue.

Recordings for licensed transmissions

Under subsection (n) of section 112, an organization that hns ac-
quired the right to transmit any work (other than a motion picture
or other audiovisial work), or that is free to transmit n second record-
ing under section 114, may mnke u single copy or phonorecord of a
particular program enbodying the work, if the copy or phonorecord
15 used solely for the organization’s own transmissions within its own
nrea; after § montas it must be destroyed or preserved solely for
archival purposes.

Organizations corered.—The ephemeral recording privilege is given
by subsection (n) to “n transmitting organization entitled to transmit
to the public a performance or display of a work.” Assuming that
the transmission meets the other conditions of the provisions, it makes
no differonce what type of publie transmission the organization is
making: commercinl radio and television broadeasts, publie television
brondensts not exempted by seetion 110(2), pay-TV, closed cirenit,
baekground mmsie, and so forth, However, to come within the scope
of subsection (w), the organization must have the right to muke the
transmission “under a license or transfer of the copyright or under
the limitations on exclusive rights in sound recordings specified by
section 114(4).” ‘Thus, the organization must be a transferee or licen-
see (ineluding compulsory licensee) of performing rights in the work
in order to make an ephemeral ree eding of it,

Some coneern has been expressid by nuthors and publishers lest the
term “organization” be constrned to include a8 number of affilinted
broadeasters who could exchange the recording without restrietions.
The termis intended to cover n broadeasting network, or a local broad-
caster . mdividual transmitter; but, under clauses (1) and (2) of the
subsection, the ephemeral recording mnst be “retained and used solely
by the transmitting organization that made it,”” and must be used
solely- for that organization’s own transimissions within its own area.
Thus, an ephemeral recording made by one trunsmitter, whether it be
a network or loeal broadeaster, conld not be made available for use
by any other teansmitter. Likewise, this subsection does not apply to
nonsimiltameons transmissions by eable systems not loeated within
the bomndary of the forty-cight contignions States, which are grunted
u compulsory license under seetion 111, )

Neope of the prividege.- Subsection (n) permits the transmitting
orgamzation to make “no more than one copy or phonorecord of a
partienlar transmi=<sion program embodying the performance or dis-
play.”" A “transmission progeam” is defined in section 101 as a body
of materinl produeed for the =ole purpose of transmission as a unit.
Thus, nndvr seetion 11200, o teansmitter conld make only one copy
or phonorecard of u partienlar “trinsmission progeam’ containing a
capyrighted work. hat would nat be limited as to the number of times
the work it<ell conhl be duplieated ns part of other “transmission
programs.”’
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Three specific limitations on the scope of the ephemeral recording
rivilego are set out in subsection (), and unless all are met the mak-
ng of an “opl!mmornl recording” becomes fully actionable as an in-
fringement. The first re uires that the copy or phonorecord be
spatained Andt ustd solely by the transmitting organization that made
it,” and that “no further copies or phonorecords are veproduced from
it.” This means that a transmitting organization would have no
privilege of exchanging e shemeral recordings with other transmitters
or allowing them to gup icato their own ephemeral recordings from
the copy or phonorecord it has made, There is nothing in the provision
to prevent a transmitting orfanization from having an epheineral re-
cording made by means of acilities other than its own, although it
would not be permissible for someone other than a transmitting orga-
nization to make a recording on his own initiative for possible sale
or lease to a broudcaster. The ephemeral recording privilege would ex-
tend to copies or phonorecords made in advanece for later brondcast,
as well as recordings of a program that are made while it is being trans-
mitted and are intomlm‘, far deferred transmission or preservation.

Clavse (2) of ~ection 112(a) provides that, to be exempt from copy-.
right, the copy or phonorecord must be ‘“used solely for the trans-
mitting organization’s own transmissions within its local service area,
or for purposes of archival preservation o1 security”. The term ‘‘local
service area” is defined in secticn 111(e). In the context of sec-
tion 112 it means that, althongh a transmitter may iuse an ephemeral
recording as many times as it wishes within the time limits specified
in clause (3), its use must be confined to the organization’s own trans-
missions within the radius that its signal wis expected to reach effec-
tively under normal conditions.”

Clause 3 of section 112(a) provides that unless preserved exclusively
for archival purposes, the copy of a transmission program must be
destroyed within six months Prom the day the transnission program

was first transmitted to the public.

Recording for instructional transmissions

Section 112(b) represents a respouse to the arguments of educa-
tional broadeasters and other educational groups for special recording
privileges, although it does not go as far as these groups requested. In
general, it permits a nonprofit organization that is free 1o transmit a
to make not more than thirty copies or phonorecords and to use the
ephemeral recordings for transmitting purposes for not more than
seven years after the initial transmission,

(rganizations covered —The privilege of making ephemeral record-
ings under section 112(b) extends to “‘a govommonml body or_othcr
nonprofit organization entitled to transmit a performance or display
of a work under section 110(2) or under the himitations on exclusive
rights in sound recordings specified by seetion 114(a).” The ephemeral
recordings made by an instructional broadeaster nnder subsection (b)
must emboily a performance or display that meets all of the qualifica-
tions for exemption under section 110(2). Copies or phonorecords made
for edncational broadeasts of a general cultural nature, or for trans-
mission as part of an information storage an retrieval system, would
not be exerapted from copyright protectiva under section 112(bh).

Motion pictures and other andiovisnal works.~—Since the perform-
ance exemption provided by section 110(2) applies only to nondramatic
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literary and musical works, there was no need to exelude motion pic-
tures and other andiovisual works explicitly from the scope of section
112(b). Another point stressed by the producers of educational films
during the hearings of the Senate Subeommittee on Patents, Trade-
marks and Copyrights, in this conneetion, however, was that ephem-
cral recordings made by instructional broadeasters are in fact audio-
visual works that often compete for exactly the same market. They
argued that it is unfair to allow instruetional broadeasters to reproduce
multiple copies of films and tapes, and to exchange them with other
broudeasters, without paying any co ,vrifht royalties, thereby directly
injuring the market of producers of andiovisual works who now pay
substantinl fees to_authors for the same uses. These arguments are
persuasive and justify the placing of reasonable limits on the recording
privilege,

Scope of the privilege.—-Under subseetion (b) an instruetional broad-
cazter may muke “no more than thirty copies or phonorecords of a
particular transmission program embodying the performance or dis-
play.” No further copies or phonorecords can be reproduced from
those made under section ll2lh), either by the nonpmﬂt. organization
that made them or by anyone else. Unlike ephemeral recordings made
under subsection (a), however, exchanges of rocordings among in-
structional broadeasters are permitted. An organization that has
made copies or phonorecords under subsection (b) may use one of
them for purposes of its own transmissions that are exempted by
section 110(2), and it may also transfer the other 29 copies to other
instructional broadcasters for use in the same way.

As in the case of ephemeral recordings made under section 112(a),
a copy or phonorecord made for instructional broadeasting could be
rensed in any number of transmissions within the time limits specified
in the provision. Because of the special problems of instructional
broadcasters resulting from the schec uling of courses and the need to
prerecord well in advance of transmission, the period of use has been
extended to five years from the date the transmission program was
first transmitted to the public.

Religions broadeasts,—Section 112(c) provides that it is not an
infringement of copyright for certain organizations to make no more
than one copy for each transmittinff organization of a broadcast
program embodying a performance of a nondramatic musical work
of a religious nature or of a sound recording. In order to receive the
benefits of this exception there must be no charge for the distribution
of the copies, none of the copies may be used for any performance
other than a single transmission by an organization possessing a
license to transmit a copyrighted work, and, other than for one copy
that may be preserved for archival purposes, the remaining copies
are destroyed within one year from the date the program was first
transmitted to the public. When the conditions of this section are
present, the ephemeral recording privileges would also apply to such
transmitting organization,

Copyright status of ephemeral recordings

A program reproduced in an epheineral recording made under eithor
subsection (a) or subsection (b) of section 112 in many cases will
constitute a motion picture, a sound recording, or some other kind of

derivative work, and will thus be potentially copyrightable under
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section 103. In section 112(d) it is provided that ephemeral recordings
are not to be copyrightable as denvative works except with the con-
sent of the owners of the copyrighted material employed in them,

RECTION 113, REPRODUCTION OF PUCTORIAL, GRAPHIC, AND SCULPTURAL
WORKS IN USEFUL ARTICLEN

Section 113 deals with the extent of ropyright protéction in “works
of applied art.” The section takes us its starting point the Supreme
Court’s decision in Mazer v. Stein, 347 U.S. 201 (1954), and the first
sentence of subsection (a) restates the basie principle established by
that decision. The rule of Muzer, as affirmed by the bill, is that copy-
right in a pictorial, graphir, or sculptural work will not be affected
if the work is employed as the desym of a useful article, and will
afford protection to the cupyrifht, owner against the nnauthorized
reproduction of his work in useful as well as nonuseful articles. The
term “useful nrticle’” is defined in section 113(e) as “an article having
an intrinsie utilitarian function that is not umrol'y to portray the
appearance of the articlo or to convey infornation.’

he broad lungnage of xection 108(1) und of the first sentence of
section |13 rises questions as to the extent of copyright protection for
a pictorial, graphic, or sculptural work that protrays, depicts, or rep-
resents an image of a useful article in such a way that the utilitarian
natare of the article ean be seen. To take the example usually rited,
would copyright in a drawing or model of an automebile give the artist
the exclusive right to make automobiles of the same dlesign?

The 1961 Report of the Register of Copyrights stated, on the basis
of judicial precedent, that “copyright in a pictorial, grapitic, or sculp-
tural work, portraying a nsofu, article as such, does not extend to the
manufacture of the useful article itself,” and recommended specifically
that “the distinctions drawn in this area by existing court decisions”
not he altered by the stutute. The Register's Su plemientary Report, at
page 48, cited & number of these decisions, uml explained the insuper-
able difficulty of finding “any statutory formulation that would ex-
ress the distinetion satisfactorily.” The committee adopts the Reg-
wster’s conelusion that “the real need is to make clear that there is no
intention to change the present law with respect to the scope of protec-
tion in a work portraying a useful article as such.”

Clause (2) 0} section [13(a) provides that it would not be an in-
fringement of copyright, where o copyrighted work has beon lawfully
pmblished as the design of useful articles, to make, distribute or djs
play pictures of the articles in advertising, in fenture stories about the
articles, or in the news reports.

Subsections (), (¢), and () were inserted in section 113 beeause
of the incorporation in this legislation of title 111 relating to protection
of ornamental designs of useful articles. Subsection (bh) provides that
when a pietorial, graphie, or sealptural work in which copyright sub-
sists um‘vr title 1 of this bill is utilized in an original ornumental de-
sign of a useful article, the design shall be eligible for protection under
the provisions of title 111 of this bill,

Subseetion (¢) provides that protection of n work in which copy-
right subsists under title T shall terminate with respeet to its ntiliza-
tion in wseful articles whenever the copyright propnietor has obtained
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registration on an ornamental design of a useful article under the pro-
visions of title III. This provision makes oxplicit that nothing in this
soction shall be deemed to create any additional rights or protection
under title I of this hill.

Subsection (e) is n saving clause to the effect that nothing in this
seetion shall affect any right or remedy held by any person under title
ILin a work in which copyright was subsisting on the effective date of
title I1I, or with respect to any utilization of a copyrighted work other
. than in the design of a useful article.

NECTION 114. SCOPE OF EXCLUSIVE RIGHTS IN SOUND RECORDINGS

General considerations

One of the most controversinl issies considered by the committee
during the examination of this legislation has been the proposal to
grant an exclusive right in the public performance of sound record-
ings ombodying n performance.

Some have argied that, without prejudice to the merits of the
performance royalty proposal, the question should not he resolved in
the current legisiation. It was indicated that the issue should be con-
sidered either in soparate legislation to revise the copyright law, in
legislation based upon the concept of ‘“neighboring rights” (that is,
legi:lution similar to but not technically copyright), or by United
States ratification of the Rome Convention. The committee believes
there is no justification for not resolving this issue on the merits at
the present time. All relevant and necessary information is available.

Constitutional dasis

One of the objections to the performance royalty has beon the con-
tention that the contributions of performing artists and record manu-
fucturers are not “Writings” of an author and therefore are ineli ible
for Federnl copyright protection, The committee does not find the
constitutionnl objection persnasive, Among others, the Copyright
Office has ml\'ismi that the granting of c-opyrirht. protection to 'mr-
formance rights in sound recordings is within the power conferred on
the Congress by the Constitution.

The committee in its examination of this question has reviewed a
number of judicinl decisions which direetly or by implication recognize
the existence of the necessary authorit y in the Congress. In the leading
case of Capitol Recordr, Inc. v. Merenry Records ('orp,, 221 F, 2d 656,
(2d Cir. 1955), it ix stated that “there ean be no doubt that, under
the Constitution, Congress conll give to one who performs a public
domain musieal composition the exclusive right to make and vend
shonograph records of thut rendition.” In the snine case Judge Learned
hmul statedd *Now that it has become possible to cupture these con-
tribntions of the individual performer upon a physical objoct that ean
be made to reproduce them, there should be no doubt that this is
within the Copyright Clanse of the Constitution.”

Following the ennctment of P.l.. 92-140, establishing a limited
copyright in sonnd recordings, litigation was institnted in which it
was contended that sound recordings did not qualify as writings of
an author which may be copyrighted under the Constitution. A
specinl three judge coart, convened in the cuse of Shaab v. Klein-
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'I;""i”. 345 F. Supp. 589 (1972), rejected that argument. The Conrt
SHig e
Technienl ndvances, unknown and unanticipated in the
time of onr founding fathers, ure the basis for the sound
recording industey. The copy right elnnse of the Constitittion
nnst be interpreted brondly 1o provide protection for this
methoed of fising erentive works in tangible forim .

The committee conchides that records are “writings” and that per-
formers ean be regarded as “puthors” since their contributions wnount
to urirmml intelloctunl ereations, The commir.ee, likewise, finds that
record manufaetnrers may be regarded as “authors” since their urtistic
contribution to the making of o record constitutes original intellectual
ereation. The committee endorses the conclusion of the Copyright Of-
fice that sound recordings “are just as entitled to protection as motion
pictures and photographs.”

The committee has reviewed the fundamental changes in the rela- .
tionship between Fegderal und State law in the field of intellectual prop-
erty resulting from the 1964 Supreme Court decisions in Sears, Roe-
buck & Co. v. Stiffel Co., 376 U.S. 225, and ( 'rm‘)co Corp. v. ay-Brite
Lighting, Inc., 376 UN, 234, The committee finds nothing in these de-
cisions or subsequent judicinl interpretatio: < to suggest any doubt as to
the authority ul the Congress to legislate in this area.

Forcign legislation

During the consideration of the copyright revision bill, the Congress
had been frequently advised to examine the provisions of the copyright
law of other nations. Muny of these countries have in the period since
World War 11 cnacted general revisions of their copyright luw. These
countries in ndopting new copyright legislation hmve had to consider
issnes which obvionsly were not explored by the Congress in 1909. A
number of foreign nations have adopted statutory provisions afford-
ing protection to recordings or recorded performances. A compilation
of the foreign legislatisn on this subject 1s contained in Study No. 26
of the series of studies on Copyright Law Revision prepared for the
Subcotmittes on Patents. Trademarks and Copyrights.

Domestic legislation in the United Kingdom, the Federal Republie
of Germany, Jupan, Ttaly, Spuin, Ireland, Czechoslovakin, Finland,
swerden, Denmark and Norway provides for the payment of per-
formanee rovalties to record producers or performers, or both. In
severnl of these nations only Lrumh-nsl(-rs are required to pay per-
formanee royalties. In addition, in France, Belgbun and the Nether-
Innds browdensting orgunizations pay royalties to the record producers
althongh the law does not specifienlly recognize performance rights in
records.

Article 12 of the 1961 International Convention for the Proteetion
of Performers, Producers of Phonograms and Brondeasting Organiza-
tions (the Kome Convention) states:

If o phonogram ‘mhliahml for conunercial purposes, or a
reproduction of such phonogrnm is used directly for broad-
custing or for any communiention to the publie, a single
cquitable remuneration ~hall be puid by the user to the per-
formers. or to the producers of the phonograms, or to hoth.

Domestic law may, in the absence of agreement between
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theze parties, Iny down the conditions ns to the sharing of this
remuneration,

Financial data

Another major objection to the creation of a performanee royalty in
sound recordings has been the contention that it would impoese a
serious financial burden upon those users who would be requmred to
make payments. Considerable cconomie data on this (uestion, espe-
cially as to the operations and finaucial condition of radio stations,
was siubmitted to the subcommittee on Patents, Trademarks and
Copvrights,

his data indicates that approximately 75% of the commercial time
of rudio stations is devoted to the playing of recorded mnusic. The com-
mittee has reviewed information as to the pre-tax profit« of radio sta-
tions in repressntative large, medium, and small markets. This analysis
indicates a generally consistent growth in the pre-tax profits of radio
stations,

According to the reports filed with the Federal Communications
Commission, the radio industry in 1972 had total broadeast revennes
of 81407.000,000 and total” brondeast income before taxes of
$1:44.400,000. Advertisers spent $1,647.700.000 on radio in 1972,
This amount includes comnmissions to advertising agencies, representa-
tives, brokers and others, but does not include advertiser-supplied
commercials or programs.

Other sections of this report discuss the financial sitnation of juke-
box operators and cable television systems. The committee’s analysis
of the ¢conomices of those industries and of the broudcasting industry
indicates un ability to pay the roynlty fees specified in Section 114,

(ther ecopyright payments

Radio and television stations have maintainad that they make sub-
atantinl copyright payments to the composers and copyright propri-
etors of music and that they should not be required to make additional
payments to performing aitistx and record manufacturers. The com-
mittee dues not believe that the fact that puyments are made to other
,mrties is a decisive fuctor in determining the disposition of a per-
ormance royalty in sound recordings. The amount of the payments
made by radio and television stations for the right to perform copy-
righted music is negotiated with the perfonining rights societies, and
presumably such stations in future contract discussions would rajse
the question of the payments being made to artists and record
manufacturers,

The committee’s position with respect to the arguiisnts advanced
in opposition to the performance royalty is consistent with its disposie
tion of the cable television issne in Section 111. Brondeasters and the
producers of copyrighted programs have argued that cable television
systems which pick up and retransmit broadeasting signals carrying
copyrighted programs should pay copyright fees even though the
producers of such programs had ‘been comp-nsated by the rimary
transmitter. It was also argned by the cable operators that the
secondary transmissions of cable systems give greater exposure to such
programs and confer indirect benefits, The Committee believes that
Just as cable systems will now be required to pay for the nse of
copyrighted program material so should broadcasters be recuired to
make copyright payments under the performance royalty.
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Limitations on erclusire rights

Subsection (a) of Section 114 specifies that the exclusive rights of the
owner -of copyright in a sound recording are limited to the rights to
reproduce, distribute and perform us stated in Section 108, The
rights of the owner of copyright in a sound recording are limited to
the rights to duplicate the reconling in the form of phonorecords that
recapture the actual sounds, and to perform those sounds, The rights
do not extend to the making or duplication of another sound recording
that is an independent fixation of other sounds, or to the performance
of other sounds, even though such sounds imitate or simulate those in
the copyrighted recording.

Performance rights distinet

Subsection (b) makes clear that the exclusive right to perform pub-
licly by mentis of a phonorecord u copyr:ghted work, and the exclusive
right to perform publicly a copyrighted ~ound recording, are separate
and independent rights,

Compulsory license for public performance

Subsection {#)(1) provides that, subject to the provisions of section
11 on cable television and section 116 on jukeboxes, the rublic per-
formance of n sound recording is subject to compulsory licensing if
phonorecords have heen distributed to the public under the aunthonty
of the copyright owner.

Subsection (¢)(2) ontlines the procedures to be followed in obtain-
ing u compulsory license and the procedures for depositing with the
Register of Copyrights the rovalty fee prescribed by this section. It
is provided in 8- (3) that the fuilure to observe these requirements or
to deposit the required royalty fee renders the publie performance of
a sound recording an act of infringement.

Royalty rates

Although a negotiated license may be substituted for the statutory
compulsory license, in no case may the negotiated rate amount to less
than the statutory rate, The royalty fees may, at the users option, be
computed on either n blanket or a prorated basis. For a radio or
television station the royalty rate shall be as fullows:

(i) In the ease of a broadeast station with gross receipts from
its nddvertising sponsors of more than $23,000 but less than $100.-
000 o vear, the yearly performance royalty puyment <hall be
$250); or

Gir In the case of a brondeast station with gress reeeipts from
its advectising ~ponsors of more thun $100,000 but less than
$200,000 a year, the yearly performance royalty :shall be $750; or

i) In the ease of ‘n brondeast station with gross receipts from
its ndvertising sponsors of more than $200,000 o year, the blanket
rate shall be one percent of the net receipts from advertising
sponsors during the applicable period. The alternative prorated
rate is a fraction of one pereent of such net receipts, based on a
calenlation made in accordance with a standard formuln that the
Register of Copyrights shall preseribe by regulntion, taking into
aceonnt the amount of the station’s commercial time devoted to
pluying copyrighted sound recordings and whether the station is
i radio or television broadeaster., '

The blanket rate for background musie service is 2% of the gross
receipts from subscribers or others who pay to receive the transmission.
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The alternutive prorated rate is a fraction of 2%¢ of the gross receipts
bused on n caleulation made in accordanee with a standard formula
preacribed by the Register of Copyrights, taking into account the pro-
portion of time devoted to musieal performances, and the extent to
which the transmitter is also the owner of mpyrigfll. in the recordings
performed.
The compulsory licensing rates for juke boxes and for secondary
transamissions by cable systems are governed exclusively by the
. provisions of the respeetive sections of this legislation.
For all other users not otherwise exempted, the blanket rate is $25 P
wer yvear for each location at which sound recordings are performed.
The alternative prorated rate is based on the number of separate per-
. formancés of such works, and in aceordance with a standard fornula
that the Register of Copyrights shall prescribe may nut exceed $5
per day of use.

Eremptions

In addition to those users exempted from copyright liability by the
provisions of Seetion 110, subseetion (i) exempts from liability for
the performance of a sound recording those broadeast stations with
gross receipts from advertising sponsors of less than $25,000. In addi-
tion backgron musie services or other transmitters of performances
of sound recordings with gross receipts from subseribers of less than
$10,000 are exempt.

Distribution of royalties

Subsection () specifies the procedures whereby those parties en-
titled to share in the royalty fees for performance may file their claims
with the Register of Copyrights. The section further provides that if
there is no controversy concerning ‘the distribution of the fees, the
Register shall distribute the fees to the claimants. If a controversy con-
cerning the distribution of the royahy fees exists, the Register shall

rolc,-a-ml la.-a specified in Chapter 8 relating to the Copyright Royualty

‘ribunal.

Seetion 114(e)(3)(A) is an important provision which specifies that
one-half of all royalties to be distributed shall be paid to the copyright
owners, and the other half shall be paid to the performers. The commit-
tee has been advised that this distribution is agreeablo to the repre-
sentatives of the performing artists and the record manufacturers.

Relation to other zections

Snhsection (f; <tates that the publie performanee of sound record-
. ings by jukeboxe- a0 for secondary transmissions by eable <ystems

is governed by <ections 111 and 176 of this legislation, except that
there shall bean equ-d distribution of rovalty fees for such perform-
anees between copyrizht owners and performers.
Definitions

Subzeetion ) contuins definitions of “commercial time”, “per-
formers", und “net receipts from wdvertising sponsors", which are
relevant to the constrnetion of section 114, The definition of “per-
formers" is iwtended o be broud enough to inelnde persons sneh as
areangers whose contribntions taon sonnd recording in eertain enses are
more properly considered us a part of the interpretive performanee
vmlnn!iml in the sonndd vecording than ws o part of the mosieal composi-
tion being performed,
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SECTION 115. COMPULSORY LICENSE FOR PHONORECORDR

The provisions of section 1(e) and 101(e) of the present law, estab-
lishing n syxtem of compulsory licensing for the making and distribu-
tion of phonorecords of co wrighted music, are retained with o number
of modifientions and elanfieations in section 115 of the bill. Under
these provisions, which represented a compromise of the most con-
troversial issue in the 1909 act, o musical composition that has been
reproduced in phonorecards with the permission of the copyright
owner may generally be reproduced in phonorecords by anyone else
if Lie notifies the copyright owner and pays a speeified royalty.

The fundamental question of whether to retain the compulsory
license or to do away with it altogether was a major is<e during
earlier stoges of the program for general revision of the copyright law.
At the hearmgs it was apparent that the asggument on this point had
shifted, and the real issue was not whether to retain the compulsory

license hut how mueh the royalty rate nnder it <hould be,

Araitabilits and scope of compulsory lieense

Subsection” ) of section 115 deals with three doubtful guestions
under the present law: (1) the nature of the original recording that
will make the work available to others for recording under a com-
pulsory license; (23 the nature of the soul recordings that can be
made mder a compulsory license; and (3) the extent to which some-
one acting under a compulsory license ean depart from the work as
written or recorded withont violating the copyright owner’s right to
make an “arrangement’ or other derivative work. The first two of
these guestions are answered in clinse (1) of section 115(n), and the
third is the subjeet of clause (2),

The present law, though not attogether clear, apparently  bases
compulsory licensing on the muking or licensing of the first recording,
even if ne anthorized records are distributed to the publie. The first
sentenee of seetion 115(a)(1) would change the basis for compulsory
liconsing to authorized publie distribntion of phonorecords (including
disks ane andio tapes it not the sound tracks or other somud records
accompanying o motion picture or other awdiovisual work). Under
the clunse, 1 compnliory hcense would be available to anyone as soon
as phonorecords of a nondramatic musieal work have been dis-
tribmtesl to the publie under the anthority of the copyright owner.”

The second sentenes of elpuse (1), which has been the subject of
some debate, provides that **a person muy obtuin u compulsory license
only if his primary purpose in muking shonorecords is to distribute
them to the pablic I'nr private nse.” This provision was eriticized as
heing discriminatory  ngainst buckground  musie systems, since it
woulil prevent a baekground music producer from muking recordings
withent the express consent of the copyright owner; it was urgued
that thix could put the produeer nt a great competitive disadvantage
with performing rights sovieties, allow dizeriminntion, and destroy or
prevent entry of businesses, The committee conehuded, however, that
the purpose’of the compulsory. license does not extend to manufac-
turer of phonorecords that ure intended primerily for commercial use,
inchuding not only broadeasters and jukebox operators but ulse back-
ground music services, :
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The finnl sentence of clanse (1) provides that a person may not
obtain a compnlsory license for nse of the work in the duplieation of a
sonnd recording made by another. The committee has considered the
proliferation of litigntion in the federal conrts concerning whether
wrson miking an nnauthorizededuplivhidoh ‘of o masieal sonnd record-
e eriginally developed and produeed by another is entitled to utilize
the compulsory license. While it is the view of the committee that the
original ntent of the Congress hus been correctly stated by the Ninth
Cireuit in Duchess Musie Corp, v, Stern, 438 Fed. 200 1305, (1872),
which helid that the compulsory license was not availuble to those mak-
ing nnanthorized duplientions, this question is still being litigated in a
number of other cirenits,

The second clause of subsection (n) is intended to recognize the
rrm-lia-nl teed for a limited privilege to make arrangements of musie
wing used under n compnlsory license, but withont allowing the musie
te be perverted, distorted, or travestied, Clanse (2) permits arrange-
ments of a1 work “to the extent necessary to conforin it. to the style
or manter of interpretation of the performanee involved,” <o long as
it does not “change the basie melody or fundantental character of the
work.” The provision also prohibits the compulsory licensee from
clitating anindependent copyright in his urrangement as o *“derivative
work"” without the express consent of the coyright owner.

Procedarr for obtaining compulsory lice nse

Section 1S(W 1) requiires anyone who wishes to take advantnge of
the compulsory licensing provisions to serve » “notice of intention to
obtain o compulsory license,” which is mneh like the “notice of inten-
tion to use’’ required by the present law. Under section 115, the notice
st be served before any phonorecords are distributed, but service
can take place “hefore or within 30 duys nfter making” any phono-
records, The notice is 1o be served on the copyright owner, but if the
owner is not identified in the Copyright Office records, “it shall be
snflicient to tile the notice of intention in the Copyright Office.”

Seetion 1150 (2) requires that the compulsory licensee must, if
requested within 10 days after he has served his notice of intention,
desigmucte the nume of the copyrght owner or his agent *“on a lnbel or
ci-c‘mlnim-r necompanying cach phonorecord of the work distributed by
wm. "

Unsler the present faw, n record manufacturer who foils to serve a
“notiee of intention 1o use” is linble to the copyright owner merely for
the stututory royalty of 2 cents per record, plis an award of not more
thau 6 cents per vecond as danugzes, The limitation on linbility has
been strongly eriticized as inadeguate either to compensate the mp{-
right owner or to deter infringement, Chinse (3) of seetion 115(b)
wonld remove any limitation on linbility: in this situation by providing
that “failure to serve or tile the notice required by clise (1) * * #
forecloses the possibility of a compnlsory license and, in the absence
of a negotinted license, renders the making and distribution of phono-
records actionable as aets of infringement under section 501 and fully
subject 1o the remedies provided by sections 502 through 508."” The
sume conseqgences follow from failure “to designate the nume of the
owner or agent as reguired by clase (2).” The remedies provided in
section 501 ave those applicable to infringements generally.

Ve 4eT H1 e TH IO
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Royalty payable under compulsory license

Identification of coryn’ ht owner.—Under the present law a copy-
right owner i obliged to file a ““notice of use” in the Copyright Oﬂrce,
stating that the initinl recording of the copyrighted work has heen
made or licensed, in order to recover against an unauthorized record
manufacturer. This requirement has resulted in a technical loss of
rights in some cases, and serves little or no pur where the registra-
tion and assignment records of the Copyright Office already show the
facts of ownership. Section 115(c¢)(1) therefore drops any formal.
“notice of use” requirentents and merely provides that “to be entitled
to receive royaities under a compulsory license, the copyright owner
must be identified in the registration or other public records of the
Copyright Office.” The bill further provides that ““the owner is en-
titled to royalties for phonorecords manufactured and distributed after
he is so identified but he is not entitled to recover for any phonorecords
previously manufactured and distributed.”

Baxis of royalty.—~Under the present statute the specifind royalty
is pnyable “on each such purt manufactured,” regardiess of how many
“parts” (Le., records) are sold. This basis for caleulating the royalty
has been revised in section 115(¢)(2) to provide that “the royalty
under a compulsory license shall be payable for every phonorecord
manufactured and distributed in accordance with the license.” The
committee concluded that it is unjustified to require a compulsory
licensee to pay license feex on records which merely go into inventory,
which may later be destroyed, and from which the manufacturer
guins no economic henefit. Basing the royalty on records “manu-
factured and distributed” is more compatible with the general practice
with respeet to negotiated licenses,

The addition of the words “and distributed” is not intended to
disturb existing judicinl interpretation of the 1809 Law and its
application to licenses issued under that Law, including the joint
ahd several lishility of pressers along with record companies,

Rate of royalty.—A large preponderance of the extensive testimony
presented to the committee on section 115 was devoted to the gquestion
of whether the statutory royalty rate should be left at 2 cents per com-
position per phonorecord or whether it should be increased. The bill
provides that with respect to each work embodied in the phonorecord,
the royulty shall be vither 3 cents, or 35 cent per minute of playine
time or fraction thereof, whichever nmount is larger. During the
hearings and subsequently considerable economic data was submitted
concerning the ostu‘nlislmu-nt of the royalty rate. An analysis of this
duta was prepared by Edward Knight of the Economies Division of
the Legislntive Reference Serviee of the Library of Congress.

The following is u summary of the economic arguments presented
during and after the hearings, and of the committee’s analysis of
them, showing the basis for the royalty rate finally adopted.

1. The nced for an increase by music pubiishers.—One of the
nstounding things ubout the pre<ent copyright law is thai a flnt maxi-
mum fee of 2 cents per phonorecord, established as purt of a com-
promise during the begintings of the record industry, has retuained
unchunged through the rconomic and technologicnl vicissitudes of
nearly 58 yenrs,

Nince 2 cents in 1909 is worth well over 6 cents today, and in view
of current inflationary trends, the copyright owners urged that the
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injustice of the present 2-cent ceiling is self-cvident. They also ar-
gued that in 1909 music publishers were well established and record
companies were in their infancy, and that their relative bargaining
positions today are reversed: they charneterized the record industry
us 4 giant with a dominating position, while the musie publishers may
face extinetion unless their bargnining power is improved. The co Y-
right owners stressed that music publishers perform a vital creative
function, which is necessary for the record mannfacturers and which
entails substantial expenses in developing, promoting, and exploiting
particular songs,

In contradiction, the record producers presented statistics aimed at
showing that an increase in the statutory fee from 2 to 3 cents would
be inequitable, They argued that inflationary trends since 1009 are
meaningless when viewed in light of the tremendons increase in the
volume of records sold, the great decrease in record prices, the intro-
duction of longplaying records containing 12 selections (with a statu-
tory royalty for cach), and the millions of dollars received by copy-
right owners from broadeasts of records. They asserted that, unlike lﬁ’e
music publishers who gets income from many sources, including public
performances made possible by records, the record producers derive
profits solely from his sale of records, whose value and creative char-
acter is largely the result of his efforts and expenditures rather than
those of the musie publisher, They cluimed, on the basis of statistical
tables, that copyright owners receive substantinlly greater financial
guins from the phonorecord industry than the performing talent, or
the supporting talent, or the record companies themselves; that copy-
right owners are now being panid a far greater total sum than ever
before; and that they are also receiving u far greater percentage of
the industry’s sales dollar thgn in 1909. On this lust point, the record
producers argued that the 1909 statute was designed to give co y-
right owners about 5 percent of the manufacturer’s wholesale sel ng
price, while the share tadny is around 15 percent.

2. Potential impact of inerense on record indugtry.—~Much of the
stutisticnl data presented by the record produeers at the hearings was
in support of the argnment that sn increase in the rate would have
nograve impact on the entire record industry, including imannfac-
turers, artists, performing talent, distributors, retuilers, and even
copyright holders, According to their interpretation of the figures, the
tetal inerease in annmual doller payinents to copyright owners would
he several times the size of the profits in recent years of the record com-
punies, whose profits are already squeczed to the minimum and who
cantiot absorb such an incrense. They usserted that, unless the sale
prices of records were to be raised considerably, the higher royalty
woitld generate irresistible pressures tending to Toren ont. many com-
panies, especinlly smaller ones, and similar pressures would operate
on wholesalers and retailers, Ultimately, they argued, the level of
aetivity in the industry and the number of new recordings would be
serionsly depressed, and strong forees would be unleashed to restruc-
ture the industry, impairing competitition and leading to concentration
of control, "They mmiitained thut ~ome 80 percent of nll releases lose
money (nalthough copyright owners still receive their royalties on
them), and that the net profit of record companies in the last year for
which adequate data was available amounted only 3.8 percent.
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In reply, the copyright owners pointed ont that profit figures can
be misleading in an industry where major record comnpanies are units
(divisions, subsidiaries, or affilintes) of large divemsificd corporations
operating in the eftertainment field. and where imo.rowm-rshig be-
tween record producers and brondeasters, film makers, music publish-
er~, and recording artists is common. They claimed. moreover, that
all major record companies, and at least 90 percent of all record com-
punics, have their own distributing units, including “record clnbs,”
so that many transactions are intracompany with total profits going
to the same organization. The music publishery strongly eriticized
the figures presented by record producers on the ground that, to sup-
port the conclusion that copyright owners derive more from record
sales than record companies, the effect had been to compare gross
revenue of copyright owners with recond compnnies’ net profits. The
record companies challenged the music publishers to present com-
parative profit figures, ‘The Subcommittee on Patents, Trademarks,
and Copyrights submitted n guest jonnaire on this subject to the music
sblishers and the limited data received as a result has heen analyzed
l‘ll the report of the Legislative Reference Servico of the Library of

‘ongress,

:i.gl’olrminl impact of increase on consuming public.—On the basis
of the situation existing at the time of the hearings, the record pro-
ducers predicted an increased price to consumers of 20 cents per $3.98
longplaying record. ur a total of possibly $30 million per year, if the
statutory rate were raised to 3 cents. I'hiis prediction assnined that the
record mannfacturer conld not absorh any of the 12-cent increase on
a record containing 12 selections, and that record marketers in turn
wonld have to pass the increase on down the line to the consumer,
with each (li.-stricmor adding an increment to his prica because of his
nelded costs and risks. Moreover, the record producers forecast that
the variety of musical offerings wonld be restricted; that the uality
of musical offerings would deteriorate; that com:posers, ospeciuﬂly un-
knowns, would find fewer opportunities for having their works re-
corded; that record manufacturers would have to avoid risks on new
and unusnal compositions, reduce the number and length of selections,
record fewer serious works, and rely more on the public domain for
popnlar material. .

i response to these predictions the copyright owners argned that the
proces of economie life precludes any meaningful prophecies concern-
ing possible increases in consumer prices. They asserted that an in-
eronse is by no means certain, and that it is equally possible for some
or all of t?w added input prico to be absorded or to result in more
seleetivity in production. Citing the record industry’s own statement,
they pointed ont that at present 74 percent of single records, 61 percent
of popular longplaying records, and 87 percent of classical records
fail to carn n profit; raising the rate to 3 cents would raise the per-
centages of these unprofitable releases only slightly: 2 percent for
singles, 3 percent for popular LP’s, and freni 1 to 3 percent for classi-
cal LP's. The increase would, according to the copyright owners, pro-
vide authors with an added incentive to write and would, if it had any
offect ut all, be likely to increase competition.

4. The statutory fee as a ceiling or as an established rate.—One of
the principal arguinents of the copyright owners was that, in contrast
to record manufacturers whose prices are not fixed and who are not
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obliged to pay copyright owners sny minimum amount, the authors
and publishers are deprived of any right to bargain above the 2-cent
ceiling. They stressed that the statutory rate is merely u muximum:
the recond manufacturer can always negotinte for less, but the copy-
right owner ran never usk for more. They contended that the vast
majority of records are made under written nzreements with the rate,
below 2 cents, varving neconding to the bargaining position of the
purties; nearly all ngreements are bused on records sold rather than
made; record club sales are at three-fourths of the contracted rate, and
nothing is paid for records distributed “free” under various sales and
prowotional plans. Moreover, n survey of royalty payments made dur-
mg the second yuarter of 1965 by 3 of the largest record companies,
to the 6 publishing companies receiving the largest payment from each
of the record compnnies (13 publishing companies in aull), showed that
out of the 41,600,000 phonorecords covered, some 35 percent paid a
royalty of 2 cents, while 65 percent paid less; in money actually paid,
just under half of the fees were ut 2 cents. Acvording to the copy-
right owners, these figures demonstrate that the statutory rate is an
abrolute and effective ceiling, with substuntinl variations below it; if
the ceiling ix raised there would be nmore room for negotiation, but it
would not mean that all license fees would immediately rise to 3 cents.

On the other side, the reconl producers argued that ns a practical
matter the statutory rate establishes the fee actually paid in most
instances, and that for business reasons it is inipossible for individual
compunies to bargain for special discriminatory rates for particular
compositions, They cited a survey of some 1,400 selections issued by
two niajor record companies diring randomly selected months in 1964
and 1965, which found that some 73 percent of all co yright licenses
(as distinguished from phonorecords sold) were at the 2-cent rate,
and that of the remaining 27 percent the vast majority represented
regular, stereotyped variations below the standard of 2 cents. When
challenged as to the size of this sample, the record producers responded
by alleging that, by extrapolation, the sample of 1.400 “selections”
represents roughly 41 million phonorecords sold, and that since no
one knows how niany records will be sold when u license is signed, the
relevant figure is the number of licenses ut 2 cents rather thap the
number of liconse fees paid at 2 cents. Their basic position on this
point is that a l-cent increase wonld simply estublish o higher prevail-
ing rate rather than providing more “room fornegotiation.”

Committee conclusion

While upon initial review it might be nssiined that a rate estab-
lished in 1909 would not be rensonuble at the present time, the com-
mittee believes that aninerense in the mechanical royalty rate must be
justified on the basis of existing economic conditions and not on the
mere, passage of sixty years. Moch of the data submitted by the parties
was incomplete and <omewhat superseded by events. The committee
has made its own evaluation of the relevant datn. On the basis of this
review the committee has concluded that n flat rate of 2 cents is too
low, and that the proponents of an increase in the mechanieal royalty
rate have not justified an increase above a basic rate of 3 cents.
Therefore, the hill provides that the mechanical rate shall be 3
Cents, or 3 cent per minute of playing time, whichever amount is

larger.
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Accounting and payment of royalties; effect of default

Clause 3 of Section 115(c) provides that statements of account
and royalty payments are to be made on & monthly basis. Each pay-
mont shall be accompanied by a detailed statement of account w ich

-shall be certified by a Certified Public Accountant and comply with
requirements that the Register of Copyrights shall prescribe by regula-
tion. In order to increase the protection of coplyright proprietors
against economic harm from companies which might refuse or fail to
pay their just obligations, compulsory licensees will be required
to. make a monthly accounting certified by a Certified Public
Accountant. :

A source of criticism with respect to the compulsory licensing pro-
visions of the present statute has been the rather ineffective sanctions
against default by compulsory licensees. Clause (4) of section 115(c)
corrects this defect by permitting the copyright owner to serve written
notice on & dqfa.ultinf licensee, and by providing for termination of the
compuisory license it the default is not remedied within 30 days after
notice 18 iqu. Termination under this clause “‘renders the making
and distribution of all phonorecords, for which the royalty had not
heei. paid, actionable as acts of infringement under section 501 and
fully subjeet to the remedies provided by sections 502 through §06."

SECTION 116. PERFORMANCES ON COIN-OPERATED PHONORECORD PLAYERS

General background of the problem

No provision of the present law has attracted more heated denuncia-
tions and controversy than the so-called jukebox exem tion of section

1(e). This paragraph, which has remained unchanged since its en-
actment in 1909, provides that—

The reproduction or rendition of a musical composition by
or upon coin-operated machines shall not be deemed a public
performance for profit unless a fee is charged for admission
to the place where such reproduction or rendition occurs.

This blanket exemption has been widely and vigorously condemned
as an anachronistic “historical accident’ and in terms such as "un-
conscionable,’”’ “indofensible,” ‘‘totally unjustified,”” and ‘*grossly
discriminatory.”

Efforts to repeal the clause have been %oing on for more than 40
years, and between 1947 and 1965 there had been some 25 days of con-
gressional hearin devoted to the subject. In Augnst 1958 this com-
mittee reported S. 1870 of the 85th Congress to repeal the jukebox
exemption and to provide that the reproduction of a copyrighted
musical composition through the medium of a jukebox shall be deemed
a public performance for profit. . .

e following suinmarizes the arguments against retaining the
exemption: .

1. The exemption for coin-operated machines was added to the
1909 act at the last moment, and its consequences were completely
unforeseen. The coin-operated music player of today is not com-
parable to the rla_ver pianos and “penny parlor” mechanisris in
use in 1909, and the unanticipated effect of the provision, creatin
a blanket exemption for a large industry that is based on use 0
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lcopyrighted material, represents the ‘‘core defect” in the present
aw.

2. The exemption not onl'y deprives copyright owners of rev-
enue to which they are fairly entitled, but it also discriminates
against all other commercinl users who must puy in order to per-
form copyrighted music. In the past 30 years the ’ukebox indus-
try has become strong and prosperous by taking a free ride on the
hits created and devt-.lopc.-(rby suthors and pablishers. Jukebox
operators, alone in the entertainment fiell, continne to use others’
property for profit without payment.

3. The exemption also creates serious international problems.
. It is obviously unfair for U.8. composers to be paid when their

songs are used in jukeboxes abroad, but for foreign composers to
be deprived of revenue from jukebox uses of their compositions in
this conntry. The problem is particulurly aeute with respect to
C'anada. Jukebox royalties in foreign countries at the time of the
hearings averaged between $40 amd $50 per machine annually.

4. It is difficult to find support for the argument that jukebox
operators cannot afford to pay for use of the wrprroperty they
must have in order to exist: copyrighted music.” Revenues from
jukebox performances gross approximately $500 million annually
of which the copyright owners receive nothing.

The following sununarizes the principal arguments made by juke-
box operators nnel manufacturers for retaining the present exemption:

1. The exemption in section 1(e) was not an accident or
anomaly, but a carefully coneeived compromise. Congress in 1909
realized that the new royalties coming to co yright owners from
mechanical sound reproductions of their works wonld be so sub-
stantial that in some cases foes for perfor.nances resulting from
the use of mechanical reproductions would not be justified. Anto-
matic phonographs were widely known and used in 1909,

2. The present law does not diseriminate in favor of jukebox
operators, but removal of the exemption would discriminate
against them: jukebov performances are really forms of incidental
entertninment like 1elays to hotel rooms or turning on a radio in
a barber shop, and should be completely exempted like them. The
industry buy:: more than 50 million rezords per year which, under
the present mechanicnl royalty of 2 cents per composition or 4
eonis per record, menns thut jukebox operators are indirectly
paying copyright owners over $2 million a yenr now and would be
rgu’ing them more under any increased mechanieal royalty in the
sill. No one has shown why' this is not ample. Morcover, jukeboxes
use hit records rather than hit compositions, and the composition
is usually not the most important factor in the sneeess of
record; jukehoxes represent an effective plugging medium that
promotes record sales and hence mechanical royalties.

b 3. The operation of coin-operated phonographs is a declining
usiness.

Conclusions reached by the comm itter
The committee’s hasie conclusions ean he summarized as follows:
1. 'The present blanket jukebox exemption should not he con-
tinued, \\’;mu-wr justifiention existed for it in 1909 exists no
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longer, and one class of commercial users of music should not be
completely absolved from liability when nome of the others en-
joys any exemption.

2. Performances on coin-operated ﬁhtmorecol‘d players should
be subject to a compulsolli‘y license (that is, automatic clearance)
with statutory fees. Unlike other commercial music users, who

- have been subject to full copyright liability from the beginning
and have made the necessary economic and business adjustments
over a perod of time, the whole structure of the jukebox industry
has been based on the existence of the copyright exemption.

3. The most appropriate basis for the compulsory license is

a statutory per box fee, with a mechanism for periodic review
and adjustment of the per hox fee. Such a mechanism is afforded
by the Copyright Royalty Tribunal.
4. This committee in 1958 recommended an average annual per
box payment of $19.70. The most recent hearings on the jukebox
uestion did not provide any indication that the committee’s de-
cision in 1058 was unwise or the rate of payment unreasonable.

In providing in this legislation for a total payment of 88 per

box, of which % shall be allocated to the copyright owners and

rformers of sound recordings, the committee has been greatly
influenced by the desire to conform to the rate rovided in the
ropyright legislation passed by the House of Representatives
during the 80th Congress. Therefore, although a higher rate would
be warranted, the committce has endeavored to facilitate the
progress of this legislation by reserving, to the extent possible in
view of other provisions of this bill, the rate adopted by the

House of Representatives.

Limitations on exclusive right

The compulsory licensing provisions in section 116 have beon pat-
terned after those in section 115, althongh there are differences. One
difference occurs in the first subsection: seetion 116(a) not only pro-
vides “the operator of the coin-operated phonorecord player” with
the opportunity of obtain'ng “‘a compulsory liconse to perform the
work publicly on that phe or cord player,” but also exempts entirel
under certain conditions ** he proprietor of the establishment in which
the public performance ta: s place.” As provided by clause (1), the
proprietor 15 not liable for infringement unless he is also “the oper-
ator of the phonorecord player” or unless he refuses or fails to dislcose
the operator’s identity upon request. .

As defined in section 116(¢)(2), an “‘operator’’ is anyone who, alone
or jointly: (1) owns a coin-operated phonorecord player; (2) “has
the power to make the * * * player available for placement in an
establishment for purposcs of public performance”; or (3) “has the
power to exercise primary coutrol over the selection of the musical
.works made available for public performance” in the machine. Several
different persons may be “operators”’ of the sante coin-operated phono-
record player under this definition, but they would not include the
“location owner” in the ordinary case where lie merely provides a
plare for the machine to be used. .

In contrast to the present statute, which merely refers to a “coin-
operated machine,” section 116(e)(1) of the bhill contains a detailed
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definition of *‘coin-operated phonorecord player.” Under the defini-
tion a machine or device would be considered a “coin-operated phono-
record player” only if it meets all of four specified conditions:

1. It must be used for no purpose other than the ‘“performance
of nondramatic musieal work« by means of phonorecords” and,
in order to perform that function, it must be “activated by the in-
sertion of a coin.”” The definition would thus exclude eoin-
operated radio and television <ets, as well ns deviees similar to
jukeboxes that perform musical motion pictures,

2. The establishment where the machine is loeated must make
“no direct or indirect charge for admission.” This requirement,
which has its counterpart in section 1(e) of the present law, would
exchide establishments making cover or minimum eha s, and
those “‘clulis” open to the public but requiring “membership fees”
for admission.

3. The phonorecord player nmst be “accompanied by a list of
the titles of all the musical works available for performance on it,”
nndd the list must either be affixed to the machine itself or “posted
in the establishment in a prominent position where it can be read-
ily examined by the public.” This condition would not be satisfied
if’llw list is available only on request.

4. Finally, the machine must provide “a choice of works avail-
able for performance,” and must allow “the choice to he niade by
the patrons of the extablishment in which it is located.” Thus, a
machine that merely provides continnous music without affording
any choice as to the specific compositon to be played at a particu-
lar time, or a case where selections are made by someone other
than patrons of the establishinent, would be ontside the scope of
the definition.

Clanse 2 of section 116(a) provides that a jukebox operator may
obtain a compulsory license to perform copyrighted works by com-
plying with the requirements of this sertion,

Procednres .

Section 116(h)(1) sets forth the requircments that an operator must
observe in order to obtain a compulsory license, ‘The operatoy is re-
yuired to file in the Copyright Office an applicntion containing certain
information and deposit with the Register of ('n||).\'righls a $8 royalty
fee for ench box, 1f performances on o particulur box are made for the
first time after July 1, the royalty fee for the remainder of that year
=hall be $4.00,

The Register of Copyrights is required to issue to the applicant a
certificate for each machine and the operator is reqnired to affix the
certificate to the particular box. Fuilnre to observe tfmso requiroments
cenders the pubiic performance an aet of infringement and fully liable
ro the statntory remedies.

I)istribution of royalties

Section 116(¢) establishes the procedures for the distribution of the
royalties paid by jukebox operators. During the month of Januar
each person who believes he'is entitled to share in the royalties shall
file a cleim with the Register of Copyrights, After the finst of October
the Register shall determine whether there exists a controversy con-
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cerning the distribution of the royu::‘t’y fees. If he determines that there
is no controvers{. he shall, after deducting his reasonable administra-
tive costs, distribute the fees to the respective claimants. If he deter-
mines that there is a controversy concerning the distribution of royalty
fees, he shall proceed to establish a pancl of the Copyright Royalty
Tribunal as provided in Chapters. ]

Section 116(c)(3) enumerates the formula for the distribution of
roralty fees. It is provided that % of the fees distributed shall be
allocated to copyright owners and performers of sound recordings,
and that such fees shall be divided equally between thein. With respect
to the fees allocated to owners of copyright in nondramatic musical
works, every copyrig'l‘tlt; owner not afliliated with a performing rights
society shall receive his pro rata share and the balance shall be allo-
cated to be distributed in pro rata shares. The Register of Col‘)ynghts
is authroized to withhold an amount sufficient to satsify all claims
with respect to which a controversy exists, but shall have discretion
to ger:qeed to distribute any amounts that are not in controvemy.

tion 116(c)(4) directs the Register of Copyrights to promulgate
regulations whereby those persons who can reasonably be expected to
have claims may, without expense or harassment of jukebox operators
or the proprietors of establishments in which jukeboxes are located,
have access to such establishments and to the boxes, to obtain informa-
tion that may be reasonably necessary to determine the proportion of
the contribution of the musical works of each person to the earnings
of the particular jukebox. A person who is denied access to the estab-
lishment and the jukeboxes may bring an action in the United States
District Court for the District of Columbia for the cancellation of the
compulsory license of tl:» jukebox to which arccess has been denied,
and the court may declare the compulsory license invalid. This clause
is not intended to authorize the Register of Copyrights to impose any
record-keeping requirements upon jukebox operators, or to require
the installation in jukeboxes of any metering devices for counting the
play of particular recordings.

SECTION 117. COMPUTER USES

As the ram fur general revision of the copyright law has
evolved, it mecome increasingly apparent that in one major area the
problems are not sufficiently developed for a definitive legislative solu-
tion. This is the area of computer uses of copyrighted works: the use
ofaw  “in conjunction with automatie systems capable of storing,
proee , retrieving, or transferring information.” Tl Cominis-
sion ‘ew Technological Uses established by Title IT is intended,
among .ther things, to make a thorongh study of the emerging pat-
terns in this field and, on the basis of its finding, to recommened definite
copyright provisions to deal with the situation.
ince it would be premature to change existing law on computer
uses at present, the purpose of section 117 is to preserve the status
quo. It iz intended neither to cut off any rights that may now eaist, nor
to create new rights that might be denicd under the Aet of 1909 or
under common law principles carrently applicable.
The provision deals snly with the exelnsive rights of a copyright
owner with respect to computer uses, that is, the bundie o rights
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specified for other types of uses in section 106 and qualified in Sec-
tions 107 through 116. With respeet to the c-npyrifhtubility of com-
puter programs, the ownership of copyright i thom, the term of
protection, and the formal requirements of the remainder of the bill,
the new statute would apply.

Under section 117, an action for infringement of a copyrighted
work hy means of a computer wonld necessurily be a federnl action
brought under the new Title 17, I'he court. in deciding the scope of
exclusive rights in the computer urea, would first need to determine
the applicable law, whether State common lnw or the Act of 1909.
Having determined what law wa< applicable, ita docision would dee
pend upon its interpretation of what that law was on the point on the
day before the effective date of the new statute.

SECTION 201. OWNERSHIP OF COPYRIGHT

Initial ownership

Twa basic and well-establishe] principles of copyright law are
restated in section 201(a): that the source of co yright ownership is
the author of the work, and that. in the cnse of a “Joint work,” the
coauthors of the work are likewisc roowners of the copytight. Under
the definition in section 101, a work is “joint” if the authors collabe
orated with each other, or if each of the authors prepared his con-
tribution with the knowledge and intension that it would he merged
with the contributions of other authors as “inseparable or interde-
pendent parta of & unitary whole."’ The touchstone here is intention,
at the time the writing is done, that the parts he absorbed or combined
into an integrated unit, allhoufh the parts themselves may be either
“inseparable” (as in the case of 2 novel or painting) or “interdepend-
ent” (asin the case of & motion pivture, opera, or the words and music
of a song), The definition of *joint work” is to be contrasted with
the definition of “collective work." also in ~ection 101, in which the
elemients of merger and unity are lacking; there the key elements are
assemblage or gathering of “separate and independent works * * *
into a collective whole,”

The definition of “joint works" has prompted some concern lest it
be construed as converting the authors of previously written works,
such as plays, novels, and usic, into coauthors of a motion picture in
which lﬁoir work is incorporated. It is true that a motion picture
woulll normally be a joint rather than a colloctive work with respect
to those authors who actually work on the filn, althongh their usual
status as employees for hire woulil keep the ynestion of coownership
from coming up. On the other hanil, although a novelist, playright, or
songwriter may write with the hope or expectation that his work will
be used in a motion picture, this i~ clearly a case of separate or inde-
pendent authorshin rather than one where the basic intention behind
the writing of the " vork was for motion picture use. In this case, the
motion picture is a derivative work within the definition of that term,
and section 103 makes plain that copyright in a derivative work is
independent of, and does not enlarze the scope of rights in, any pre-
existing material inco:fnrntml init. ‘There ix thus no need to spell this
conclusion out in the definition of **joint work.”
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There is also no need for a specific statutory provision concerning
the rights and duties of the coowners of a work; court-made law on
this point is left undisturbed. Under the bill, as under the present law,
coowners of a copyright would be treated generally as tenants in com-
mon, with each coowner having an independent right to use or license
the use of a work, subject to a duty of accounting to the other coowners
or any profits.

Works made for hire

Section 201(b) of the bill adopts one of the basic principles of the
present law: that in the case of works made for hire the employer is
considered the author of the work, and is regarded as the initial owner
of copyright unlexs there has been an agreement otherwise. The sub-
section also requires that any agreement under which the employee is
to own rights be in writing and signed by the parties.

The work-made-for-hire provisions of this bill represent a carefully-
balanced compromise, and as such they do not. incorporate the amend-
ments proposed by screenwriters and comlmsers for motion pictures.
Their proposal was for the recognition o something similar to the
“shop right” doctrine of patent law: with some exceptions, the em-
ployer would acquire the right to use the employee’s work to the extent
needed for purposes of his regular busines, but the employee would
retain all other rights as long as he refrained from authorizing compet-
ing uses. However, while this change might theoretically improve the
bargaining position of screenwriters and others as a group, the prac-
tical benefits that individual authors would receive are highly con-
jectural. The presumption that initial ownership rights vest in the
employer for hire is well established in American copyright law, and
to exchange it for the uncertainties of the shop right doctrine would not
only be of dubious value to employers and employees alike, but might
also reopen a number of other issues.

The status of works prepared on special order or coinmission was
a ma’jor issue in the develo}:ment of the definition of “works made for
hire’ in section 101, which has undergone extensive revision during
the legislative process. The basic problem is how to draw a atatutory
line between those works written on special order or commission that
should be considered as “works made for hire,” and those that should
not. The definition now provided by the bill represents a comproniise
which. i effect, spells out those specific categaries of commissioned
works that can be considered “works made for hire”’ under certain
circumstances.

Of these, one of the most important categories is that of “‘instruc-
tional texts.” This term is given its own definition in the bill: “a
literary, pictorial, or graphic work prepared for publication with the
purpose of use in systematic instructional activities.” The concept is
intended to include what might loosely be called ‘‘textbook material,”
whether or not in book form or prepared in the form of text matter.
The basic characteristic of “instructional texts” is the purpose of their
preparation for “‘use in systematic instructional activities,” and they
are to be distinguished from works prepared for use by a general
readership. .

Another specific category under the definition of “works made for
hire” is “‘a photographic or other portrait of one or more persons.”
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Works of this sort are frequently commissioned and should be con-
sidered ““works made for hire” if, us in the other specified categories,
both of the parties sign a written agreement to this effect.

Contributions to collective works

Subsection (¢) of section 201 denls with the tronblesome problem of
ownership of copyright in contributions to collective works, and the
relationship between copyright ownership in a contribution and in the
collective work in which'it appear~. The first sentence establishes the
basic principle that copyright in the individual contribution and
copy right in the collective work as a whole are separate and distinet,
and that the author of the contribution is, as in every other case, the
first owner of co vright in it. Under the definitions in section U1, a
‘collective work” is a species of “compilation” und, by its nature, must
involve the selection, assembly, ane arrangement of “‘a number of
contributions.” Examples of *‘collective works” would ordinarily
include periodical issnes, anthologios, symposia, and collections of
the diserete writings of the same authors, but not cases, such as &
coinposition consisting of words und music, a work pubiis ed with
illustrations or front matter, or three one-act plays, where relatively
few separnte clements have been brought together. Unlike the
contents of other types of “compilations,” e¢ach of the contributions
incorporated in a “collective work'* must jtself constitute a ‘“separate
and independent” work, therefore ruling ont compilations of infor-
mation or other uncopyrightable material and works published with
editorinl revisions or annotations. Moreover, n< noted a ove, there is a
basic distinetion between n “joint work,” where the separate elements
merge into a unified whole, and a “collective work,”” where they remain
unintegrated and disparate,

The bill does nnthing to change the rights of the owner of copyright
in a collective work under the present law. These exclusive rights
extend to the elements of compilation and eliting that went into the
collective work as a whole, as well as to the contributions that were
written for hire by employees of the owner of the collective work, and
those copyrighted contributions that have been transferred in writing
to the owner by their anthors. However, one of the most significant
aims of the bill is to clarify and- improve the present confused and
frequently unfair legal situation with respect 10 rghts in contributions.

The second sentence of section 201(c), in conjunction with the pro-
visions of section 404 dealing with copyright notice, will preserve the
author’s copyright in his contribution” even if the contribution does
not hear a separate notice in his uame, anl without requiring any
nnqualified tran~fer of rights to the owner of the collective work. This
is conplod with a presumption that, unless there has been an express
transfer of more, the owner of the rollective work acquires “only the
privilege of reproducing and distributing the contribution ns part of
that particular collective work, any revision of that collective work,
and any later collective work in the same series.”

The basic presumption of section 201(c) is fully consistent with
present law and practice, and represents a fair balancing of equities,
At the same time, the last clanse of the snbscction, under which the
privilege of republishing the contribution under certain limited cir-
cumstances would be presumed, is an essentinl counterpart of the basic
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presumption. Under the language of this clause a publisher could re-
print a contribution from one issue in a later issue of his magazine,
or could reprint an article from a 1975 edition of an eneyclopedia in
a 1085 revision of it: he conld not revise the contribution itself or
include it in n new anthology or an entirely different mingnzine or other
collective work.

Tranxfer of ownership

The principle of unlimited alienubility of copyright ix stated in
clause (1) of section 201(d). Under that provision the ownership of a
copyright, or of any part of it, muy be transferred by any means of
conveyunce or by aperation of law, and is to be trented as personal
property upon the death of the owner. The term “transfer of copy-
right owaership” is defined in section 101 to cover any “‘conveyance,
alienation, or hypothecation,” including assignments, mortgages, and
exclusive licenses, but not including nonexclusive licenses. Repre-

sentutives of motion pictare producers have argned that foreclosures .

of copyright mortgages shoukd not be left to varying State laws, und
that the stautute should establish u Foderal foreclosure system. How-
ever, the benefits of such n system would be of very limited application,
and would not justify the complicated statutory and procedural
requirements that would have to be established.

Clause (2) of subsection (d) contnins the first explicit =tatutory
recognition of the principle of divisibility of copyright in our law.
This provision, \\'hi('l]\ has long been sought by authors and their repre-
sentatives, and which has attracted wide support from other groups,
menns that any of the exclusive rights that go to make up u cop ‘rigght,
including those enimerated in section 106 und any subdivision o them,
can be transferred and owned sepurately. The definition of *‘trans-
fer of copyright ownership” in section’ 101 makes clenr that the
prineiple of divisibility npp ies whether or not the transfer is “limited
i time or plce of offeet,” and another definition in the same section
provides that the term “copyright owner,” with respeet to any one
exelusive right, refers to the owner of that purticntar right. The lnst
sontence of seetion 20101 (2) adds that the owner, with respect
to the partienlar exclusive right he owns, is entitled “to all of the
srotection und remedies necorded to the copyright owner by this title.”
t is thus clear, for exemple, that u loeal brondeaster who has an
exclusive license 1o transmit n particular work within s particular
geographic uren and for u particular period of Jdme could sue, in his
own nume as copyright owner, someone who infringed that particular
exchisive right,

SECTION 202, DISTINCTION HBETWEEN OWNERSHIP OF COPYRIGNT AND
MATERIAL OBJECT

The principle restated in section 202 is u fundament al and important
one: that copyright ownership nnd ownership of a material object in
which the copyrighted work is embodied nre entirely separate things.
Thus, transfer of a materinl object does not of itself curry any rights
under the copyvright, amd this includes transfer of the copy or
phom-rc-ror(l-—llw originnl manuseript. the photographic negative, the
nnique painting or statue, the master tape recording. ete.—in which

%
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the work wax first fixed. Conversely, transfer of a copyright does
not necessarily require the conveynnee of any material object.

As n result of the interaction of this section and the provisions of
seetions 204(a) and 301, the bill would change & common law doc-
trine exemplitied by the decision in Pushman v. New York Graphic
Society, Inc., 287 N.Y. 302, 39 N.K. 2d 249 (1942). Under that doe-
trine, an author or artist i generully presumed to transfer his com-
mon law literary property rights when he sells his manuseript or work
of art, unless he specifically reserves them. This presumption would be
reversed under the bill, since o specific written conveyance of rights
woitld be required in order for a sule of any material object to carry
with it a transfer of copyright.

SECTION 203. TERMINATION OF TRANSFERS AND LICENSES

The problem in general

The provisions of section 203 are based on the premise that the re-
versionary provisions of the present section on copyright renewal (17
US.C. soe, 24) should be climinated, and that the proposed law
should substitute for them a provision safegunrding authors against
unremunerntive transfers. A provision of this sort is needed because
of the unequal burgaining position of nuthors, resulting in part from
the impossibility of determining n work's value until it has been ex-
ploited, Section 203 reflects a practical compromise that will further
the objectives of the copyright law while recognizing the problens
and legitimate needs of nII imterests involved,

Seope of the provision

Instend of being antomatie, as is theoretically the case under the
present renewal provision, the termination of a transfer or license
under section 208 wonld require the serving of an advance notice with-
in specified time limits awd under speeified conditions, However, al-
though aflirmutive action is needed to effect n termination, the right
to take thisx action cannot be waived in advance or contracted away.
Undder section 203(n) the right of termishation would apply only to
transfer and licenses oxeeuted after the effective date of the new
statute, and would have no retroactive effect.

The right of termination would be confined to inter vivos transfers
or licenses exeented by the author, and would not apply to transfers by
his <neepssors in interest or to his own beguests, The scope of the
right would extend not only to any “transfer of copyright ownership,”
as defined in section 101, but also 10 nonexelusive licenses, The right

¢ termination wonld not apply to “works made for hire,” which is
one of the principal reasons the definition of that term assumed im-
portance in the development of the bill.

Who ean terminate a grant

Two issues emerged from the disputes over section 203 as to the per-
sons empowered to terminate a grant : (1) the specifie elasses of benefi-
ciaries in the ease of joint works: and (2) whether anything less than
unanimons consent of all those entitled to terminate should be required
to wake a termination effeetive. ‘The bill to some extent reflects a com-
promise on these points, including a recognition of the dangers of one
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or more beneficiaries being induced to “hold out” and of unknown
children or grandchildren being discovered later. The provision can
be summarized as follows:

v (1) In the case of a work of joint autborship, where the grant
was signed by two or more of the authors, nmjority action by
those who signed the grant, or by their interests, would be re-
quired to terminate it.

(2) There are three different sitnations in which the shares
of joint authors, or of a dead author's widow, children, and
grandchildren, must be divided under the statute: (1) the right
to effect o termination, (2) the ownership of the terminated rights,
and (3) the right to make further grants of reverted ril.:hts. The
respective shares of the authors, aid of a dead author’s widow,
children, and grandchildren, would be divided in exactly the same
way in each of these sitnations. The terms “widow,” “widower,”
and “children” are defined in section 101 in an effort to avoid
problems and uncertainties that have arisen under the present re-
newal section.

(3) The principle of per stirpes representation would ulso be
applied in exactly the same way in all three situntions. Take, for
example, n ense where a dead author loft # widow, two living chil-
dren, and three grandehildren by a third child who is dead. ‘The
widow will own half of the reverted interests, the two children
will each own 16% pereent, and the three grandchildren will each
own n share of roughly 5% pereent. But who ean exercise the right
of termination? Obviously, since she owns 50 pereent, the widow
is an essentinl party, but suppose neither of the two surviving
children is willing to join her i the termination; is it enongh that
she gets one of the children of the dend child to join, or can the
dead child’s interest be exercised only by the action of a majority
of hix children? Consistent with the per stirpes prineiple, the
interest of a dend child can be exercised only as a unit by wnjority
action of his surviving children. Thus, even thongh the widow
and one grandchild would own 55% pereent of the reverted copy-
right, they would have to be joined by another child or grandehild
in order to effect a termination or a_further transfer of reverted
rights. This principle also applies where, for exam le, two joint
authors execnted a grant mull one of them is dead; in order to
offect o termination, the living author must be joined by n per
stirpes mujority of the dead anthor’s beneficiuries. e notice of
termination may be signed by the specified owners of tertminntion
interests or by “their duly authorized agents,” whicl would in-
¢hade the legally ap\minml guardinns or committees of persons
incompetent to sign beenuse of age or mental disability.

When a grant can be terminated

Section 203 draws a distinetion between the date when n termination
becomes effective and the earlier date when the advanee notice of ter-
mination is served. With respeet to the ultimate effective date, section
203(n) (3) provides, as a general rule, thut a grant may be terminated
during the 5 years, following the expiration of » period of 35 years
from the execution of the grant. As an exception to this basic 35-year
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rule, the bill also provides that “if the grant covers the right of pub-
lieation of the work. the period begins at the end of 35 vears from the
date of publication of the work under the grant or at the end of 40
years from the date of exeention of the grant, whichever term ends
earlier.” "This alternative method of computation is intended to cover
rases where years elapse hetween the signing of a publication contract
and the eventual publication of the work.

The effective date of termination, which must be stated in the ad-
vance notice, is required to fall within the 5 years following the end of
the applicable 35- or 40-year period, but the idvance notice itsell must

served earlier. Under section 203(u)(4)(A), the notice must be
served “not less than two or more than ten Years” before the effective
date stated in it.

As examples of how these time-limit roquirements would operate in
practice, we suggest two typical contract sitnations:

Case 1: Contruct for theatrical production signed on September 1,
1975. Termination of grant can be made to tuke effect between Sep-
tember 1, 2010 (35 years from execution) and h‘ormnber 1, 2015 (ond
of S-yeur termination period). Assuming that the author decides to
terninate on September 1, 2010 (the ecarliest possible date), hix ad-
vug‘%’ notice must be tiled between Sepwember 1, 2000, and September
l' 8.

Case 2: Contract for book publication executed on April 10, 1980;
hook finally published on August 23, 1987, Since contract covers the
right of publication, the 5-vear termination period would begin on
April 10, 2020 (40 years from exeention) rather than April 10, 2015
(35 yeurs from exeention) or Angust 23, 2222 (35 years from publica--
tion). Axsume that the suthor decides to mnke the termination effec-
tive on Junuary 1, 2224, he would have to serve his advance notice
between Junuary 1, 2214, and January 1, 2222,

Effect of termination

Section 203(b) makes clear that, unless effectively terminated within
the applicable 5-yvear period, all rights covered by an_existing grant
will continue unchanged, and that right under other Federal, State,
or foreign luws ure unaffected. However, ussnming that a copyright
transfer or license is terminated mder section 203, who are bound by
the termination and how are they affected?

Under the bill, termination means that ownership of the rights
covered by the terminated grant reverts to everyons who owns termina-
tion interests on the date the notice of termination was served, whether
they joined in signing the notice or not. In other words, if a person
could havo signed the notice, he is bonnd by the action of the majority
who did; the termination of the grant will be effective as to him, and
& _proportionate share of the reverted rights automatically vests in
him. Ownership is divided proportionately on the sume per stirpes
basis us that provided for the right to effect termination under section
203(n) and, since the reverted rights vest on the date notice is served,
the heirs of a dead beneficinry would inherit his share.

Under clause (3) of subsection (b), majority action is required to
make a further grant of reverted rights. A problem here, of course, is
that yenrs may have passed between the time the reverted rights vested

TNeRuT ) e 74 - 18
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and the time the new owners want to make a further transfer; people
may have died and children may have been born in the interim, To deal
with this prablem, the bill looks back to the date of vosting; ont of the
group in whom rights vested on that date, it requires the further
transfer or license to be signed by “the sume number and proportion
of the owners” (though not necessarily the same individiualy) ns were
then required to terminate the grant under subsection (w). If some
of those in whom the rights originally vested have died, their “legal
representatives, legatees, or heirs at law” may represent them for this
purpose and, s in the case of the termination itself, any one of the
i;lil.lﬂl‘il ¥ who does not join in the further grant is nevertheless bound
v it.

An important limitation on the rights of a copyright owner under a
terminated grant is speeified in section 203(b)(1). This clause pro-
vides that, notwithstanding a termination, a derivative work prepared
earlier muy “continue to be utilized"” under the conditions of the termi-
nated grant ; the elause adds, however, that this privilege is not broad
enough to permit the preparation of other derivative works, In other
words, a film made from a play could continne to he licensed for per-
formance after the motion picture contract had been terminated, but
any reimake rights covered lby the contract would be eut off. For this
purpose, a motion picture woull be considered as u “derivative work”
with respect to every “preexisting work' incorporated in it, whether
the preexisting work was created independently or was prepared ex-
pressly for the motion picture.

Section 203 would not prevent the parties to a transfer or license
from voluntarily agrecing at any time to terminate an existing grant
and negotinting a new one, thereby causing another 35-year period to
start running. However, the bill seeks to avoid the situation that
has arisen under the present renewal provision, in which third parties

have bonght up contingent future interests as a form of spm-ullntiun.
* Neetion 203(h)(2) would make a further grant of rights that revert
under a terminated grant valid “only if it is made uhor the effective
date of the termination.”’ An exception, in the nature of a right of
“first refusal,” would permit the original grantee or his successor to
negotiate a new agreement with the persons effecting the termination
at any time after the notice of termination has been served.

SECTIONS 204, 205, EXECUTION AND RECORDATION OF TRANSFERS

Section 204 is a somewhat broadened and liberalized connterpart of
sections 28 and 29 of the present stutute, Under subsection (a), a
transfer of copyright ownership (other than one brought about by
operation of law) is valid only if there exists an instrument of con-
vevanee, or alternatively a “note or memorundum of the iransfer,”
which is in writing and signed by the copyright owner “or his duly
authorized agent.” Subsection (b) makes clear that a notarial or
consular acknowledgment is not essential to the validity of any trans-
for, whether execnted in the United States or abroad. However, the
subsection would liberalize the conditions under which certificates of
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acknowledgment of documents executed abroad are to be accorded
prima facie weight, and would give the same weight to domestic
acknowledgments under appropriute circumstances.

The recording and priority provisions of section 205, are intended
to clear up a number of uncertaintios arising from sections 30 and 31
of the present law and to make them more effective and practical in
operation. Any “document pertaining to a copyright” may be recorded
under subsection (n) if it “bears the setual sighature of the person who
executed it,” or if it is appro riately certified as a true copy, However,
subsection (¢) makes clear that the recorded document will give con-
structive notice of its contents only if two conditions are met: (1)
the document or attached material specifically identifies the work to
which it pertains so that a reasonable search under the title or regis-
teation number wonld reveal it, and (2) registration has been made for
the work. Morcover, even though the Register of Copyrights may be
compelled to accept for recordation documents that on their face
appear self-serving or coloruble, he should tuke care that their nature
ix not concealed from the public in his indexing and search reports,

The provisions of subsection (d), requiring recordation of transfers
as u prerequisite to the institution of an infringement suit, represent a
desirable change in the law, The 1 and 2 montlllzgmce periods provided
in subscection (¢) represent a reasonable compromise between those who
want a longer hintus and those who urgue that any grace period makes
it impossible for a bona fide trunsferee to rely on the record at any
particular time,

Under subsection (f) of section 205, a nonexclusive license in writing
and signed, whether recorded or not, would be valid against a later
transfer, and would also prevail us against a prior unrecorded transfer
if taken in good fuith and without notice, Objections were raised by
motion picture producers, particularly to the provision allowing un-
recorded nonexclusive licenses to prevail over subsequent transfers, on
the ground that a nonexclusive license can have drastic 'effects on the
value of a copyright. On the other hand, the impracticalities and bur-
dens that wonld accompany any requirement of recordation of non-

exclusive licenses outweigh the limited advantages of a statutory
recordation systemn for them.

»ECTION 301. FEDERAL PREEMPTION OF RIGHTS EQUIVALENT ToO
COPYRIGHT

Single Federal system

Section 301, one of the bedrack provisions of the bill, would accom-
plish a fundamental and significant change in _the present law. In-
stead of the dual system of “common law copyright” for unpublished
works and statutory copyright for published works, which has been in
effect in the United States since the first copyngfnt statute in 1790,
the bill adopts a single system of Federal statutory copyright from
ereation. Under xection 301 a work would obtain statutory protection
fx 00N as it is “created” or, as that term is defined in section 101, when
it is “fixed in a copy or phonorecord for the first time.” Common law
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copytight protection for works coming within the scope of the statute
would be abrogated, and the concept of publication would loso its
ell-embracing importance as a dividinﬁ line between cominon law and
statutory protection nnd between both of these forms of legal protec-
tion and the public domain.

_By substituting a single Federal system for the present anachro-
nistic, uncertain, impractical, and highly complicated dual system, the
bill wonld greatly improve the operation of the copyright law and
would be much more effective in carrying out the basic constitutional
aims of uniformity and the promotion of writing and scholarship. The
main arguments in favor of a single Federal system, can be summarized
as follows:

(1) One of the fundamental purposes behind the copyright clause
of the Constitution, as shown in Madison’s comments in 'The Federal-
ist, was to })romote national uniformity and to avoid the practical
dgﬁiculties of determining und enforcing an author’s rights under the
differing laws and in the sepurate courts of the various States. Today,
when the methods for dissemination of an author’s work are incom-

rably broader und faster than they were in 1789, national uniformity
in copyright protection is even more essential than it was then to
carry out the constitutional intent.

(2) “Publication,” perhaps the most important sinfle concept under
the present law, also represents its most serious defect. Although at
one time, when works were disseminated almost exclusively through

rinted copies, “publication” could serve as a practical dividing line

tween common law and statutory protection, this is no longer true.
With the development of the 20th-century conununications revolution,
the concept of publication has become increasingly artificial and ob-
seure. To vope with the legal consequences of an established concept
that has lost much of its meaning and justification, the courts have
given “publication” a number of diverse interpretations, sote of them
radically different. Not unexpectedly, the results in individual cases
have become unpredictable and often unfair. A single Foderal system
would help to clear up this chaotic situation.

(3) Enactment of section 301 would alko implement the “limited
times” provision of the Constitution, which has become distorted
under the traditional concept of “publication.” Common law pro-
tection in “nnpublished” works is now perpetunal, no matter how
widely they may be disseminated by means other than “publication’’;
the bill wonld place a tinie limit on the duration of exelusive rights
in them. The provision would also aid scholarship and the dissemina-
tion of historical materials by makin unpublislwd, nundisseminated
manuserpts available for publication after a reasonable poriod.

(4) Adoption of a uniform national co‘)yn;rht system would greatly
improve infernational dealings in copyrighted material. No other coun-
try has anything like our present dual system. In an era when copy-
righted works can be disseminated instantaneonsly to every country
on the globe, the need for effective international copyright relations,
and the concomitant need for national uniformity, assuine ever
greater importance.

Under section 301, the statute would apply to all works created
after its effective date, whether or not they are ever published or
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disseminated. With respect to works created before the effective date
of the statute and still under common law protection, section 303 of
the statute woulg(l)rovide protection from that date on, and guarantees
& minimum period of statutory copyright.

Preemption of State law

The intention of section 301 is to Pmmpt and abolish any rights
under the common law or statutes of a State that are equivalent to
copyright and that extend to works coming within the scope of the

" Federal copyright law. The declaration of this prineiple in section
301 is intended to be stated in the clearest and most unequivoeal lan-
guage passible, so as to foreclose any possible misinterprotation of its
unqualified intention that Congress shall act preemptively, and to
avoid the development of any vague borderline areas between State
and Federal protection.

Under section 301 (a), “all rights in the nature of copyright”—which
are specified as “copyright, literary property rights, or any equivalent
legal or equitable right”—are governed exclusively by the Federal
copyright statute if the work involved is of a kind covered by the
statute. All corresponding State laws, whether common law or statu-
tory, are preempted and a ted. Regardless of when the work was
created and whether it is published or unpublished, disseminated or
undisseminated, in the public domain or copyrighted under the Fed-
eral statute, the States cannot offer it protection equivalent to copy
right. Section 133X of title 28, United States Code, also makes clear
that any action involving rights under the Federal copyright law
would come within the exclusive jurisdiction of the Federal courts.
The preemptive effect of section 301 is limited to State laws; there
is no intention to deal with the question of whether Congress can or
should offer the cquivalent of copyright protection under some con-
stitutional provision other than the patent-copyright clause of article
3, section 8.

As long as a work fits within one of the general subject matter
categories of sections 102 and 103, the bill prevents the States from
Krntﬂ-ting it even if it fails to achieve Federal statutory copyright

ecause it is too minimal or lacking in originality to qualify, or ecause
it has fallen into the public domain. On the other hand, the 1965 bill
implicitly preserved common law copyright protection for one im-
portant class of works: works that have not been “fixed in any tangible
medium of expression.” Examples wonld include choreography that
has never been filmed or notated, an extemporaneous speech, “original
works of authorship” communicated solely through conversations or
live broadeasts, a dramatic sketch or musical composition improvised
or developed from memory and without boinﬁ recorded or written
down. Ax mentioned above in connection with section 102, unfixed
works are not included in the specified “subject matter of copyright.”
They are therefore not affected by the preemption of section 301, and
would continue to be subject to protection under State statutes or com-
mon law until fixed in tangible form. Because of the significance of
this principle, the committee amended section 301(b) of the 1965 bill
to make it explicit.

The preemption of rights under State law is complete with respect
to any work coming within the scope of the bill, even though the
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scope of exclusive rights given the work under the bill is narrower
than the scope of common law rights in the work might have been.
The most striking example of this is found in the case of sound record-
ings, which are brought under the Federal statute for the first time,
but which are given limited rights under section 114,

Representatives of printers, while not opposed to the principle of
section 301, expressed concern about its potential impact on protection
of preliminary advertising copy and layouts prepared by printers.
They argued that this material is frequently “pirated” by coml")‘etitors,
and that it would be a substantial burden if, in order to protect himself
the printer would have to register his works and bear the expense and
bother of suing in Federal rather than State courts. On the other
hand, these practical problems are essentially procedural rather than
substantive, and the proposal for a special exemption to preserve com-
mon law rigi\ts equivalent to copyright in unpublished advertising ma-
terial cannot be(}ustiﬁed. Moreover, subsection (b), discussed below,
will preserve other legal grounds on which the printers can protect
theruselves against “pirates’ under State laws.

In a general way subsection (b) of section 301 represents the obverse
of subsection (a). It sets out, in broad terms and without necessarily
being exhaustive, some of the principal areas of protection that pre-
emption would not prevent the States from protecting. Tts purpose
is to make clear, consistent with the 1964 Supreme Court decisions in
Sears, Roebuck & Co. v. Stiffel C'o,, 376 U.8. 225, and ('vmpeo Corp.
v. Day-Brite Lighting, Inc., 376 U.S, 234, that preemption does not
extend to causes of action, or unpublished subject matter, outside the
sc(')llw of the revized Federal copyright statute.

he numbered clauses of subsection (b) list three general areas left
unaffected by the preemption: (1) unpublished material outside the
subject matter of copyright; (2) causes of action arising under State
law hefore the effective date of the statute; and (3) violations of rights
that are not equivalent to any of the exclusive rights under copyright.
Clause (1) is limited to unpublished material to make clear that there
ix no intention to change the established doctrine of Wheaton v. Peters,
33 U.S. (8 Pet.) 591 (1834), and many later eases: that comimon law
Prol«'licm in a work terminates upon its publieation. Use of the word
‘unpublished” avoids any implication that common Iaw protection
equivalent to copyright, for material outside the subject matter of
the statute, might continue after “publication” as that term is defined
in seetion 101,

The examples in clause (3), while not exhaustive, are intended to
illustrate rights and remedies that are different in nature from the
rights comprised in n copyright and that may continue to be protected
under State common law or statute. The evolving common law rights
of “privacy,” “publicity,” and trade secrets, and the general laws of
defamation and fraud, would remain unaffected as long as the causes
of action contain erements, such as an invasion of personal rights or a
breach of trust or confidentiality, that are different in kind from copy-
right infringement. Nothing in the bill derogates from the rights of

arties to contract with each other and to sue for hreaches of contraet;

owever, to the extent that the unfair competition concept known as
“interference with contract relations" is merely the equivalent of copy-
right protection, it would be preempted.
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The last example listed in clause (3)—“deceptive trade practices
such as passing off and false representation”—represents an effort to
distinguish between those causes of action known as “unfair competi-
tion” that the copyright statute is not intended to preempt and those
that it is. Section 301 ix not intended to preempt common law protec-
tion in cases involving activities such as false labeling, fraudulent
ropresentation, and passing off even where the subject mmatter involved
comes within the scope of the copyright statute. ilowevor, where the
cause of action involves the form of “unfair competition” commonly
referred to as “misappropriation,” which is nothing inore than copy-
right protection under another name, section 301 is intended to have
preemptive effect.

SECTION 302. DURATION OF COPYRIGHT IN WORKS CREATED AFTER
' EFFECTIVE DATE
In general

The debate over how long a copyright should last is as old as the
oldest copyright statute and will doubtless continue as long as there
is a copyright law. With certain exceptions, there appears to be strong
support for the principle, as embodies in the bill, of a copyright term
consisting of the life of the author and 50 years after his death. In
particular, the suthors and their representatives stressed that the adop-
tion of a life-plus-50 terin was by far their most important legislative
goal in copyright law revision. The Register of Copyrights now re-
gards a life-plus-50 term as the foundation of the entire bill.

Under the present law statutory copyright protection begins on the
date of publication (or on the date of registration in unpublished
form) and continues foe 28 years from that date; it may be renewed
for a second 28 years, making a total potential term of 56 years in all
cases.! The principal elements of this system—a definite nunber of
years, computed from either publication or registration, with a re-
newal feature—have been a part of the U.S. copyright law since the
first statute in 1780. The arguments for changing this system to one
based on the life of the author can be summariz-~d as follows:

1. The present 56-year term is not long enough to insure an author
and his J('m-ml(-nts the fair economic benefits from his works. Life
expectancy has inereased substantially, and more and more authors
are seeing their works fall into the publie domain during their life-
times, forcing Inter works to compete with their own early works in
which copyright has expired.

2, The tremendous growth in communications media has substan-
tially lengthened the commercaal life of a great many works. A short
term is particularly discriminatory against serious works of music,
literature, and art, whose value may not be recognized until after
Iany years,

3.  Althongh limitations on the term of copyright are obviously
necessary, too short a term harms the author without giving any
substantial benefit to the public. The lmblic frequently pays the same
for works in the public domain as it does for copyrighted works, and
the only result is a commercial windfall to certain users at the author's

| Under Public Laws 57-668, 80-142, 50-141, 90-418, 01-147, 01-888, 92-170, and 92-566, copyrights that
were shsisiing in their renewal term on Sept, 19, 1982, and that were scheduled to expire before Dec, 31, 1974,

have been extended to that Jater date, In anticipation that general revision legislation extending thelr terma
still further will be enacted by then.
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expense. In some cases the lack of copyright protection actually re-
strains dissemination of the work, since publishers and other users
cannot risk investing in the work unless assured of exclusive rights.

4. A system b on the life of the author would go a long way
toward clearing up the confusion and uncertainty involved in the
vague concept of “publication,” and would provide a much simpler,
clearer method for computing the term. The death of the author is
8 definite, determinable event, and it would be the only data that a
potential user would have to worry about. All of a particular author’s
works, including those successively revised bgr him, would fall into
the public domain at the same time, thus avolding the present prob-
lems of determining a multitude of publication dates and of distin-
%:nemhm “old"” and “new” matter in later editions. The bill answers
the problems of determining when relatively obscure authors died, by
establishing a registry of death dates and & system of presumptions.

6. One of the worst features of the present copyﬁéxt law is the
provision for renewal of co lyright.. A substantial burden and ex-
pense, this unclear and highly technical requirement results in in-
calculable amounts of unproductive work. In a number of cases it is
the cause of inadvertent and unjust loss of copyright.

Under the life-plus-50 system the renewal device would be inappro-
priate and unnecessary.

6. Under the preemption provisions of section 301 and the single
Federal system they would establish, authors will be giving ug ?‘er-
petual, unlimited exclusive common law rifhts in their unpublished
works, including works that have been widely disseminated by means
other than publication. A statutory term of life-plus-50 years is no
more than a fair recompense for the loss of these perpetual rights.

7. A very large majority of the world’s countries have adopted a
copytight term of the life of the author and 50 years after his death.
Since American authors are frequently protected lonﬁer in foreign
countries than in the United States, the disparity in the duration of
copyright has provoked considerable resentment and some proposals
for retaliatory legislation. Coryri hted works move across national

rders faster and more easily than virtually any other economic
commodity, and with the techniques now in common use this move-
ment has in many cases become instantaneous and effortless. The naed
to conform the duration of U.S. cop,yrifht to that prevalent through-
out the rest of the world is increasingly pressing in order to provide
certainty and simplicity in international business dealings. Even more
important, a change in the basis of our copyright term would place the
United States in the forefront of the international copyright com-
munity. Without this change, the ibility of future United States
adherence to the Berne Copyright Union would evaporate, but with it
would come a great and immediate improvement in our copyright
relations. All of these benefits would accrue directly to American
and foreign authors alike.

The need for a longer total term of copyright has been conclusively
demonstrated. It is true that a major reason for the striking statistical
increase in life expectancy since 1909 is the reduction in infant mor-
tality, but this does not mean that the increase can he discounted.
Although not nearly as freat as the total increase in life expectancy,
there has been a marked increase in longevity, and with medical dis-
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coveries und health programs for the elderly this trend shows overy
indication of continuing. If life expectancy in 1900, which was in the
neighborhood of 58 years, offered a rough guide to the length of copy-
right protection, then life expectancy in tﬁe 1960’s which is well over
70 vears, should offer n similar guide: the Register’s 1961 Report
included statisties indicating that something between 70 and 76 years
was then the avernge equivalent of life-plus-50 years. An author’s
copyright should extend beyond his lifetime, and judged by this
standard the present term of 56 years is too short,

The arguments as to the benefits of uniformity with foreign laws,
‘and the advantages of international comity that would result from
adoption of a life-plus-50 term, are also highly significant. The system
has worked well in other countries, and on the whole it would ap
to make computation of terms considerably simpler and easier. The
registry of death dutes and the system of presumptions established in
section 302 would solve most of the problems in determining when an
individual anthor died.

Aside from the Philippines, whose copyright statute was patterned
after the United States Act of 1909, no country in the world has pro-
visions on the duration of copyright like ours, Virtually every other
copyright law in the world bases the term of protection for works by
natural persons on the life of the author, and a substantial majority of
these accord protection for 50 years after the author’s death. This
term is required for adherence to the Berne Convention. It is worth
noting that the 1965 revision of the mp\'right law of the Federal Re-
public of Germnany adopted a term of life plus 70 years.

A point that has concerned some educational groups nrose from the
possibility that, since a large majority (now about 85 percent) of all
copyrighted works ure not renewed, a life<plus-50 year term would
tie up u substantial body of material that is probably of no commercial
interest but that would be more readily nvailable for scholarly use if
free of copyright restrictions. A statistieal study of renewal registra-
tions made by the Copyright Office in 1966 supports the generalization
thut most materinl which is considered to be of continuing or potential
commercial value is renewed. Of the remsinder, a certain proportion
is of practieally no value to anyone, but there are n lurge number of
unrenewed works that have scholarly value to historians, archivists,
and specinlists in u variety of fields. This consideration lay behind the
proposals for retaining the renewal device or for limiting the term for
unpublished or unregistered works.

t is true that toduy’s ephemern represent tomorrow’s social historl):,
and that works of scholarly value, which are now fulling into the pu
lie domain after 28 years, would be protected much longer under the
bill, Bulaneed ngainst this are the burdens and expenses of renewals,
the near impossibility of distinguishing between types of works in fix-
ing a statutory term, and the extremely strong case in favor of a life-
plus-50 system. Moreover, it is important to realize that the bill would
not restrain scholars from using any work as source material or from
making “fair use” of it; the restrictions would extend only to the
unauthorized reproduction or distribution of copies of the work, its
public performance, or some other use that would actually infringe
the copyright owner’s exclusive rights. The advuntages of a basic term
of copyright enduring for the life of its author and for 50 years after
his death outweigh any possible disadvantages.
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Under subsection (a) of section 302, a work “created on or after”
the effective date of the revised statute would be protected by statutory
copyright “from its creation’ and, with exceptions to be noted below,
“endures for a term consisting of the life of the author and 50 years
after his death.”

Under this provision, as a general rule, the life-plus-50 term would
apply equally to unpui»lish works, to works published during the
author'’s lifetime, and to works pubiished thumously.

The definition of “created” in section 101, which will be discussed
in more detail in connection with section 302(c) below, makes clear
that ‘‘creation’” for this purpose means the first time the work is fixed
in a copy or phonorecord; up to that point the work is not “created,”
amd is subject to common law protection, even though it may exist in
?on‘wone’s mind and may have been communicated to others in unfixed

orm.

Joint works

Sinea by definition a “joint work” has two or more authors, a statute
basing the term of copyright on the life of the author must provide a
special method of computing the term of “joint works.” Under the
system in effect in manK foreign countries, the term of copyright is
uneasured from the death of the last survivor of a group of joint au-
thors, no matter how many there are. The bill adopts this system as the
simplest and fairest of the alternative for dealing with the problem.

Anonymous works, pseudonymous works, and works made for hire

Computing the term from the author’s death also requires special
provisions to deal with cases where the authorship is not revealed or
where the “author” is not an individual. Section 302(c) therefore
provides a special term for anonymous works, psendonymous works,
and works made for hire: 76 years from publication or 100 years
from creation, whichever is shorter. The definitions in section 101
make the status of anonymous and pseudonymous works depend on
what is revealed on the copies or phonorecords of a work; a work is
“anonymous” if “no natural pemon is identified as author,” and is
"psensonymons" if “the auth-r is identified under a fictitious name.”

Section 302(c) provides that the 75- and 100-year term for an
anonymous or pseudonymous wark can be converted to the ordinary
life-plus-50 term if ““the identi .y f ane or more of the authors * * *
is revealed” in special recoris maintained for this pu in the
Copyright Office. The term in 1uch cases would be “based on the life
of the author or authors whose identity has been revealed.” Instead of
forcing a user to search through countless Copyright Office records to
determine if an author’s identity has been revealed, the bill sets wp a
special registry for the purpose, with requirements concerning the

ing of identifying statements that parallel those of the followi
:lubs;iction (d) with respect to statements of the date of an author’s

eath.

The alternative terms established in section 302(c)—75 years from
publication or 100 years from creation, whichever expires first—are
necessary to set a time limit on protection of unpublished material.
For examrle, copyright in a work created in 1975 and published in
1985 would expire in 2060 §l75 vears from publication). A question

g

arises as to when the copyright should expire if the work is never pub-
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lished. Both the Constitution and the underlying purposes of the bill
require the establishment of an alternative term for unpublished work
and the only ,lx‘rnrtimble basis for this alternative is “creation.” Under
the bill a work created in 19580 but not published until after 2005 (or
never published) would fall into the public domain in 2080 (100 years
after creation).

The definition in section 101 provides that “creation” takes place
when a work “is fixed in a copy or phonorecord for the first time.”

Although the concept of “creation” is inherently lacking in precision,
its adoption in the bill would, for example, enable a scholar to use an
unpublished manuseript written anon'nnouslly. pseudonymously, or for
hire, if he determines on the basis of internal or nxternal evidence that
the manu.-wri’)t is at least 100 years old. In the case of works written
over a period of time or in suecessive revised versions, the definition
provides that the portion of the work ““that has been fixed at any par-
ticular time constitutes the work as of that time,” and that, “where the
work has been P"'ll’“ml in different versions, earh version constitutes a
separate work.”” Thus, a scholar or other user, in attempting to deter-
mine whether a particular work is in the public domain, needs to look
no further than the particular version he wisl. s to use.

Although “publication” would no longer play the central role as-
signed to it under the present law, the concept would still have substan-
tial significance under provisions throughout the bill, ineluding those
on Federal preemption and duration. Under the definition in section
101, a work is “published’’ if one or more copies or phonorecords em-
bodying it are distributed to the public—that is, generally to persons
under no explicit or impleit restrictions with respect to disclosure of its
contents—withont regard to the manner in which the copies or phono-
records changed hands, This definition clears up the question of
whether the sale of phonorecords constitutes publication, and it also
makes plain that any form of dixsemination in which a material object
does not change hands—performances or displays on television, for
example—izs not a publication no matter how many people are exposed
to the work. On the other hand, the definition also makes clear that,
when copies or phonorecords are offered to a anp of wholesalers,
broadcasters, motion picture theatres, etc., publication takes place if
t'l.u- lpnrnose is “further distribution, public performance, or public
display.

Xltfmngh the periods of 75 or 100 years for anonymous and pseu-
donymons works and works made for hire seem to he longer than the
equivalent term provided by foreign laws and the Berne ‘onventions,
this difference is more apparent than real. In general, the terms in
these sperial cases should and to approximate, on the average, the
term of the life of the author plus 50 years established for other works.
The 100-year maximum term for unpublished works, although niuch
more limited than the perpetual term now available under common
law in the United States and under statute in some foreign countries,
is sufficient to guard against unjustified invasions of privacy, and to
fulfil nur obligations under the {Iniversal Copytight Convention.

Records and prexumptions as to anthor's death

Subsections (1) and (e) of section 302 together furnish an answer to
the practical problems of how to discover the death dates of obscure
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or unknown authom. Subsection (d) provides a procedure for record-
ing statenients that an anthor died, or that he was still living, on a par-
ticular date, and also requires the Register of Copyrights to maintain
obtituary records on a current basis. Under subsection () anyone who,
after a specified period, obtains certification from the (lopyright
Office that its records show nothing to indicate that the author is living
or died less than 50 years before, is entitled to rely npon a presumption
that the author has been dead for more than 50 years. The period
specified in subsection (¢)—756 years fron publication or 100 years
from creation—is purposely uniform with the special term provided in
subsection (c).

SECTION 303. PREEXISTING WORKS UNDER COMMON LAW PROTECTION

Theoretically, at least, the legal impact of section 303 would be far
reaching. Under it, every “original work of authorship” fixed in tan-
gible form that isin existence would be given statutory copytight pro-
tection as long as the work is not in the public domain in this coun-
try. The vast majority of these works consist of private naterial that
no one is interested in protecting or infringing, but section 303 would
atill have practical effects for a prodigious body of material already in
existence. :

Looked at another way, however, section 303 would have a genuinely
restrictive effect. Its basic purpose is to substitute statutory for com-
mon law copyTight for everything now protected at common law, and
to substitute reasonable time limits for the perpetual protection now
available. In general, the substituted time limits are those applicable
to works created after the effective date of the law; for example, an
unpublished work written in 1945 whowe author dies in 1980 would be
protected under the statute from the effective date through 2030 (50
years after the author’s death).

" A special problem under this provision is what to do with works
whose ordinary statutory terms will have expired or will be nearing
expiration on the effective date. The committee believes that a pro-
vision taking away subsisting common law rights and substituting
statutory rights for a reasonable period is fully in harmony with the
constitutional requirenients of due process, but it is necessary to fix a
“reavonable period’’ for this purpose. Section 303 |Lm\'ides that under
no circumstances would copymight protection expire before December 31,
1995, and also attenmipts to encourage publication by rm'idinﬁ"% years
nu:lre »rgsectiun (through 2020) if the work were published before the
end of 1995.

SECTION 304. DURATION OF SUNBSINTING COPYRIGUTS

Tt has been estimated that when the new law goes into effect there
will be at least 6.6 million ('('»pyrights already subsisting: approxi-
mately 6 million still in their first terin and 600,000 that have been
renewed. The arguments in favor of lengthening the duration of cop‘)'-
right apply to subsisting a~ well ax future copyrights, and that the
bill’s busic npproach of increasing the present 56-yvear term to 75 years
in the case o' copyrights subsisting in both their first and their renewal
terms is the simplest and fairest solution of the problem.
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Copyrights in their first term

Subsection (n) of seetion 304 reenacts and preserves the renewal pro-
vision, now in section 24 of the statute, for nll of the works presently in
their first 2X-vear term. A great many of the present expectancies in
these cases ure the subject of existing contract<, and it would be unfair
aned immensely confusing to cut ofl or alter these interests, Renewal
registration will be required during the 28th year of the copyright
but the length of the renewal term will be increased from 28 to 47
years,

Copyrights in their rencweal term

Renewed copyrights thnt are subsisting in their second tern at any .
time during the period botween December 31, 1973, and December 31,
1974, inclusive, wonlil be extended under seetion 304(b) to run for a
total of 75 years, This lmwisiun would ndd another 19 years to the
duration of any renewed copyright whose second term started during
the 25 yvears immedintely proceding the effective date of the aet (Jan-
uary 1. 19761, Io addition, it wonld extend by varying lesser niounts
the sduration of renewal copyrights already extended ander Publie
Laws N7 6N, N9 142, 00 141, 90 416, 91--147, 01 5556, 92-170 and
02 566, all of which would otherwise expire on December 31, 1974,
The subseetion would also extend the duration of renewal copyrights
whose second 28-venr term is scheduled to expire during 1974, In
none of these cnses, however, would the total term of copyright
for the work be longer than 75 years.

Subsection (h) also covers the special situation of a snl isting first-
term copyright that bhecomes eligible for renewal registention during
the year before the aet comes into effect, If a renewal registration is
not wmade before the effective date, the ease is governed by the provi-
sions of seetion 304(0). If o renewal registration is made during the
vear hefore the new law takes effect, however, the copyright wonld
w trented as if it were already subsisting in its second term and would
be c-.\u-lmlu-cl to the full periad of 75 years without the need for further
renewal.

Termination of grants covering ertended term

An issue underlying the 19-vear extension of renewal terms under
both subsections () and (b) of section 304 is whether, in a cnse where
their rights have already been transferred, the author or his dependents
shonld be given a chanee to benefit from the extended term. The argn-
ments for granting a right of termination are even more persunsive
nnder section 304 than they are under seetion 203 ; the extended term
represents a completely new property rvight, and there are strong rea-
sons for giving the anthor, who is the fundamental beneficiary of copy-
right under the Constitution, an opportunity to share in it.

Subsection (¢) of section 304 is a close hut not exact connterpurt
of seetion 203, In the case of cither a first-term or renewal copyright
already subsisting when the new statute becomes effective, any grant
of rights covering the renewal copyright in the work, excented before
the effective date, may be terminated under conditions and limitations
similur to those provided in section 203, Except for transfers and
licen-es covering renewal copyrights already extended under Publie
Laws s7-668, S0-142, 90- 141, 90-416, 91-147, 01-555, 92-170, and
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92-566 which would become subject to termination immediately
upon the coming into effect of the revised law, the b-year period
during which termination could bemade effective wou d start 56
years after copyright was eriginally secured.

The bill distingnishes between the persons who can terminate &
grant under seetion 203 and those entitled to terminato o grant cover-
ing an extended term under section 304. Instead of being limited to
transfers and licenses exeented by the author, the right of termination
under seetion 304(c) also extends to grants exceuted by those bene-
ficinries of the anthor who can claim renewal under the present law:
hix widow, children, executors, or next of kin.

There i« r,uml reason for this difference. Under section 203, an
author's widow and children are given rights of termination if the
nuthor i< dead, but these rights nppry only to grants by the suthor, and
any effort by o widow or child to transfer contingent future interests
under o termination wonld be ineffective. In contrast, under the present
renewal provisions, any statutory beneficiary of the author ean make o
valid transfer or license of Dnture renewal rights, which is completely
hinding if the author is dead and the person who executed the grant
turns cit to be the proper renewal claimant. Beeanse of this, a great
many contingent transfers of future renewal rights have been obtained
from witlow~. childron, nnd next of kin, aud a substantinl number of
these will be binding. After the present 28-year renewal- period has
ended, n <tatutory beneficiary who has signed o disndvantageons grant
of this sort shoulid have the opportunity to reclaim the extended term.

As expluined above in connection with section 203, the bill adopts
the principle that, where a transfer :r license by the author is involved,
termination may be effeeted by w per stifpes nmiorit_v of those entitled
to terininate, and this principfe also apphies to the ownership of rights
uneder o termination and to the making of further grants of reverted
rights. In general, this prineiple has also been adopted with respeet to
the termination of rights under un extended renewal cop ‘right in see-
tion 303. but with several differences made neeessary by the differences
hetween the leyal status of transfers and Jeenses made after the effec-
tive dute of the new law (governed by see. 203) and that of grants of
renewal rights made earlier and governed by seetion 304(c). The
following ure the most important distinetions between the termina-
tion rights under the two seetions;

V. Joint anthorship,  Under section 304, a grant of renewal rights
excented by joint nuthors during the first term of copyright would be
effeetive only us to those who were living at the time o renewal; where
any of them are dend, their statutory beneficiaries are entitled to elaim
the renewnl independently s n new estate. 1t weuld therefore be in-
ppproprinte to impoese a requirement of majority action with respect
to transfers excented by two or more joint suthors.

9 (rantx not exeeuted by anthor.  Section 304(¢) adopts the mn-
jority principle underlying the amendments of section 203 with re-
speet to the fermination rights of » dead author's widow and chil-
dren. There is much less renson, as o matter of f|m|iuy, to apply this
principle in the ense of transfers and licenses of renewal rights exe-
ented under the present lnw by the anthor's widow, children, executors,
or next of kin, and the practice] apguments against doing so are con-
clusive. 1t is not clear how the shares of w class of renewal beneficiaries
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are to be divided under the existing law, and greator diffienlties would
be presented if any attempt were made to apply the majority principle
to ’ nrther benefieinries in cuses where one or more of the renewal bene-
ficinries ure dend, Therefore, where the grant was executed by a por-
son ar persons other than the nuthor, termination can he effected only
by the unnninions wction of the survivors of these who exeeuted it,

3. Further grants, The rensons ngainst adopting w prineiple of
majority uction with respect to the right to torminate grangs hy joint
unthors and grants not exeented by the anthor spply equally with
respect to the right to make further jgrants under section 304(c).
The requirement for nm'nril_,\' action in clanse (6)((Y) is therefore
confined 1o enses where the rights under a grant by the author have
reverted to his widow, children. or both, ﬁ!.lloro the extended term
reverts to joint anthors or o o class of renewal beneficiaries who have
joined in exeenting a grant, their rights would be governed by the
general pules of tennney in common; ench coowner wonld have an in-

dependent vight 10 <l his share, or o use or license the work subject
to an aceonnting,

NSECIHON 305, YEAR END EXPIRATION OF TERMS

Unider wection 305, which has its counterpart in the laws of most
forcivie conntries, the term of copyright protection for n work extends
throush December 31 of the year in which the torm wonld otherwise
have expired, This will make the durntion of o wright mnch cusier
to catnpnte, sinee it will be enongh 1o determine the year, rather than
the exact date, of the event from which the torm is based, .

Seetion 305 applies only to “terns of copyright provided by seetions
02 thromgh 304,” which are the sections denling with duration of
copyright. It therefore has no offect on the other time perinds speci-
fied in the bill; and, since they do not involve “termws of copyright,”
the periods provided in section 304(¢) with respect to termination of
grants are not affected by section 305,

The terminal date <section wonld change the duration of subsisting
copyrights ander seetion 304 by extending the total terms of protec-
tion nnder subsections (w) and” (b) 1o the end of the 75th year from
the date copyright was seeured. A co ayright subsisting in ity first term
on the effective date of the net w«mlc’ mn through December 31 of the
28th year and would then expire unless renewed. Since ull copyright
terms under the bill expire on December 31, and since section 304 (a)
requires that renewal be made “within one Yyear prior to the expirntion
of the originn] term of copyright.” the period for renewal registration
in all cases will ran from Decomber 31 l‘:rnngh December 31, .

A specinl situntion arises with respect to subsisting copyrights
whose first 2%-venr torm expires during the first year after the act
comes into effert, As nlrt-m,_y explained in connection with section
$304(b), if u renewal registration for a copyright. of this sort is made
before the effective date, the totul term is extended to 75 years without
the need for o further renewal registration. But, if renewal has not
yet been made when the act becomes effective, the period for rencewal
registration may in some eases e extended, If as the bill provides, the
act hecomes offective on Jdumary 1, 1975, a copyright that was origi-
nally seenred on September 1, 1947, conld have been renewed by virtue
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of the present statute hetween Septetber 1, 1074, and December 31,
1974: il not, it enn still be renewed under section 304(n) of the new
et between Jamary 1, 1975, and December 31, 1975,

SECTION 401, NOTICE ON VINUALLY PERCEPTINLE COPIES

A requirement that the publie be given formanl notice of every work
in W‘lil'\l copyright is claimed was a part of the first US. copyright
<tatuie enacted in 1700, nnd sinee 1802 onr copyright laws have always
provided that the published copies of copyrighted works must hear a
spocified notice ns o condition of protection. Under the present law
the copyright notice reguirement serves four principal functions:
() 1t has the effect of placing in the publie domain a sub-
stantinl hody of published material that no one is interested in
copyrighting
iM% 11 informs the public us to whether a purticular work is
copy right el
(4 1t ddentifies the copyright owner;
(41 11 shows the date of publication,

Rangerd ngainst these values of a notice requirement are its burdens
and unfnirness to copyright owners. One of the strongest arguments
for revi-ion of the present statute has been the need to avoid the arbi-
trury and unjust forfeitures now resulting from unintentional or
plalively unimportant omissions or ereors in the copyright notice.
It has been contended that the disadvantages of the notiee require-
ment ontweight its values and that it should therefore be eliminated
or sub~tantintly liberalized.

The fundamental principle underlying the notice provisions of the
bill i< that the copyright notice has veal valies which should be pre-
serverd, nd that this shenkd be done by inducing use of notice without
eansing ontright forfeiture for errors or omissions. Subject to certain
safeguards for innoeent infringers, protection would not be lost by the
vonplete omis<ion of copyright notice from large numbers of copies or
from a whole wdition, if registration for the work is nde before or
within & vears after the publieation, Krrors in the nane or date in the
notice conll be corrected withont forfeiture of copyright.

Rections 401 aad 402 st ont the basie notice requirements of the bill,
the former dealing with “copies from which the work can be visually
soreeived.” nud the Intter covering “phonorecords” of o “sonnd rm-ur«l‘-
" The notice requirements estab ished by these paraliel provisions
apply, only when copies or phonorecords of the work are “publicly
distributed . No copyright notice wonkd be reguired in connection with
the public display of a copy by an means, including projectors, tele-
vicion, or enthode ray tubes connected with information storage and
retreval systems, or i connection with the public performanee of a
work by means of copies or phonorecords, whether in the presenece of an
andienee or throwgh television, radio, computer transmissions, or any
other process.

it ~hould be noted that, under the definition of “publication” in
coetion 101, there would no longer be any basis for holding, us a few
court decicions have done in the past, that the public display of a
work of art under some conditious (e.g., withont restriction against its
reproduction) would constitute publication of the work. And, as
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indicated above, the public display of a work of art would not require
that a copyright notice be placed on the copy displayed.

Subsections (a" of both section 401 and section 402 require that a
notice be used whenever the work “is published in the United States
or elsewhere by nuthority of the copyright owner.” The phrase "or
elsewhere,” which does not appear in the present law, makes the notice
requirements applicable to copies or phonorecords distributed to the
public anywhere in the world, regardless of where and when the work
was first published. The values of notice are fully applicable to foreign
editions of works copyrighted in the United States, especially with the
increased flow of intellectual materials across national boumf;rins, and
the gainx in the use of notice on editions published abroad under the
Universal Copyright Convention should not be wiped out. The conse-
quences of omissions or mistakes with respect to the notice are far less
serions under the bill than under the present law, and section 405(a)
makes donbly clear that a copyright owner may gnard himself against
errors or omissions by others if he makes use of the prescribed notice
an expross condition of his publishing licenses,

Subsection (b) of section 401, which sets out the form of notice, to
|||p|wnr on visually perceptible ro'?ies, retains the basic elements of
the notice under the present law: the word “‘Copyright,” the abbrevia-
tion “Copr.,” or the symbol “©"; the year of first {mblicntion; and
the name of the copyright owner. The year of publieation, which
is still significant in computing the term and determining the status
of a work, is required for all categories of mpyrirhluhle works, but
clanse (2) of subxection (b) makes clear that, in the caze of a deriva-
tive work or compilation, it is not necessary to list the dates of pub-
lieation of all preexisting material incorporated in the work. (lause
(3) extablixhes that a recognizable abbreviation or a generally known
alternntive designation may be used instead of the full name of the
copyright owner., "

v providing simply that the notice “shall be affixed to the copies
in such manner and location as to give reasonable notice of the elaim
of copyright, subsection (¢) follows the flexible appronch of the Uni-
versal Copyright Convention, ‘The further provision empowering the
Register of Copyrights to et forth in his regulations a list of exam-
ples of “specific methods of aflixation and positions of the notice
on various types of works that will satisfy this requiremnent” will offer
substantinl guidance and avoid googl. denl of uncertainty. A notice
placed or aflixed in accordufes with tie regulations would clearly meet
the requirements but, since the Register’s specifieations are not to “be
considered exhaustive,” a notice placed or affixed in some other way
might also comply with the law if it were foand to “give reasonable
notice” of the copyright clain.

SECTION 402, NOTICE ON PHONORECORDS OF S8OUND RECORDINGS

A sro(-ial notice requirement, applicable only to the newly copy-
rightable subject matter of sound recordings, is established by section
402. Since the bill wonld protect sound recordings as separate works,
independent of protection for any literary or musical works embodied
in them, there would be a likelihood of confusion if the same notice
requirements applied to sound recordings and to the works they in-
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corporate, Section 402 thus sets forth requirements for a notice to
appear on the “phonorecords” of “sound recordings” that are different
from the notice requirements established by section 401 for the
“eopies” of all other types of copyrightable works. Since *phonorec-
ords” are not “m[')ios." there is no need to place a section 401 notice
on “phonorecords” to protect the literary or musical works embodied
in the records,

In general, the form of the notice » ecified by section 402(b) con-
sists of : the symbol “@®"; the year of first publication of the sound
recording; and the name of the copyright owner or an admissible
variant. Where the record producer's name appears on the record
label, albuni, sleeve, "mskol, or other container, it will be considered
a part of the notice if no other name appeam in conjunction with it.
Under subsection (¢), the notice for a copyrighted sound recording
may be affixed] to the surface, label, or container of the phonorecord
win siueh manner and location as to give reasonable notice of the claim
of copyright.”’

There are at least three reasons for preseribing use of the symbol
w@" rather than * @ in the notice to appear on phonorecords of sound
rocordings. Aside from the need to avoid confusion between clainm
to copyright in the sound recording and in the musical or literary work
embodied in it, there is also a necessity for distingnishing between
copyright elaims in the sound recording and in thie printed text or art
work appearing on the record lahel, alhum cover, liner notes, et cetera.
The symbol & has also heen adopted us the international symbol
fur the protection of sonnd recordings by the “Convention for the
Protection of Producers of Phonograms” (the Convention for the
Preotection of Producers of Phonograms Against - Unanthorized
Duplication of Their Phonograms, done at Geneva October 249, 1971).
The United States ratified the convention on November 9, 1973,

SECTION 403. NOTICE FOR PURBLICATIONNS INCORPORATING
UNITED RTATES WORKS

Seetion 402 is aimed at a publishing practice that, while technically
justified under the present Jaw, has heen the object of considerable
criticienn In eaees where 2 Government work is published or repub-
tished connnereially, it has froquently been the practice to add some
cpew anatter” in the form of an introduction, editing, illnstrations,
ete.. and t inelide 1 general copyright notiee in the nume of the com-
mercinl publisher. This in no way snggests to the public that the bulk
of the work i< nneopyrightable and therefore free for use.

To make the notice meaningful rather than mislending, section 403
requires that, when the copies or phonorecords consist “preponder-
antly of one or more works of the United States Government,” the
vopyright notice Gf any) identify those purts of the work in which
copyright is elafned.” X failure to meet this requirement would be
treated a< an omis-ion of the notice, subjeet to the provisions of seetion
404,

SECTION 464, NOTICE FOR CONTRIBUTIONS TO COLLECTIVE WORKS

In conjunction with the prn\'isi.m.ls of section 201(c), section 404
deals with & troublesome problem under the present law: the : otice
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requirements applicable to contributions rnl:lislml in periodicals and

other collective works, The husie approuch of the section is threefold:
. (1) To permit but not require o separate contribution to hear
its own notice;

(2) To mnke a single notice, covering the collective work as a
whole, sufficient to sutisfy the notiee requirement for the separate
contributions it contuins, even if they have been previously
published or their ownership is different ; and

(3) To protect the interests of an innocent infringer of copy-
right in a contrilmtion that does not bear its own notice, who has
dealt in good faith with the person named in the notice covering
the collective work ns o wlm’v.

As u genernl rule, under this seetion, the rights in an individual
contribution to a collective work wonld not be nffected by the lack of
8 sepurate copyright notice, us long us the colloctive work as o whole
bears u notice, One exception to this rule would apply to “advertise-
ments inserted on behalf of persons other than the owner of copyright
in the collective work.” Colloetive works, notably newspapers and
magazines, are major advertising medin, and it is comnion for the xame
advertisement to be published in 0 namber of different periodicals.
The general copyright notice in o particalur isue wonld not ordinarily
protect the advertisentents inserted in it, and relativel little adver-
tisingg mutter today is published with o separate copyright notice, The
exception in section 404(n), wnder which sepurate notices wonld be
regquired for most ndvertisements published in colloetive works, would
impose no andie burdens on copyright owners nnd is justified by the
special cirennistances,

Under section 404(h) a .-u-,mruh- contribution that does not beur its
own notice, utd that is published in u collective work with o general
notice containing the name of someone other than the copyright owner
of the contribution, is treated ns if it has been published with the
wrong name in the notice. The ease is governed by section 406(n),
whicli means that an innocent infringer who in good faith took a
license from the person named in the general notice would bashielded
from liability to some extent.

SECTION 405. OMISSION OF COPYRIGHT NOTICE

Effect of vmission on copyright protection

The provisions of seetion 405(n) make elear that the notice reglire-
ments of eetions 401, 402, and 403 ure not absolite and that, unlike
the law now in effect, the ontright emission of a copyright notice does
not antomatically forfeit protection and throw the work into the public
domain. This not only represents u major change in the theoretical
framework of Amcrican copyright law, but it also secnis certain to
have immedinte practical conseqnences in a great niany individunl
enses. Under. the pronosed law n work published without any copy-
right notice will still be subject to stututory protection for at least 5
years, whether the omission was partinl or total, unintentional op
deliberate.

Under the general scheme of the bill, statutory copyright protection
is seeured antomatically when n work is ereate » and is not lost when
the work is published, cven if the copyright notice is omitted entirely.
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Subseetion (n) of seetion 408 pravides that onission of notice, whether
intentional or unintentional, does not invalidate the copyright if either
of two conditions is met:

(1) if “no more than a relatively small number” of copies or

phonorecords hive been publicly distributed without notice; or .

(2) if_registration for the work has alrendy been made, or is
maude within 5 years after the ||ml»livnlim| without notice, nind o
reasonable effort is made to add notice to copies or phonorecords
publicly distributed in the United States after v omission is
discoyered.
Thus, if notice is omitted from more than a “relatively siall number*’
of copies or phonoreconlds, copyright is not lost immediately, 1nt the
work will go into the public domain if no effort is made to correet
the ergor or if the work is not registered within 5 years,

Neetion 405() takes the middle-gronmd wppronch in an el ‘ort to
cucournge use of a copyright notice without cansing anfair nad -
justifinble forfeitures on technienl grounds, Clause (1) provides that,
ns long as the omission is from “no more than a relatively small
nwmber of copies or phonorecords,” there is no effect upon the copy-
right owner’s rights except in the case of an innocent’ infringement
covered by section 405(b) ; there is no need for registention or for efforts
to correct the vrror if this clunse i applicable. The phrase “relatively

stmall mnnber” is intended to be less restrictive than the rhm.-u- “un.

purticulur copy or copics” now in seetion 21 of the present faw,

Under clanse () of snbsection (n), the first condition for euring
au omission from a_larger nnmber of copies is that registention be
mde bhefore the end of § years from the defective publiention. This
registration mny have been made hefore the omission took pluee or
before the work hind been published in any form and, since the resons
for the omission have no bearing on the validity of copyright, there
would be no need for the application to refer to them. Some time
limit for registeation is essentud and the S-your period is rensonable
and consistent with the period provided in section 41t)(e),

The second condition established by clanse (2) is that the copyright .

owner make o “rensonable offort,” after discovering the error, to add
the notice to copies or phonrecords clistl'ilmlmr thereafter. This
condition is .~|wc-i,ic-nlly limited to copies or phonorecords publicly
distributed in the United States, sinee it wonld be burdensome and
impractienl to reguire an Amediean copyright owner to police the
aetivitios of foreign licensees in this situntion.

The basie notiee requirements set forth in secticns 30810 and
A02() wre limited to enses where w work is pablished by anthority of
the copgright owner” and, in preseribing the offect of omission of
notice, seetion 405(a) refers only to omisston “from copies or phono-
records publicly distributed by anthority of the copyright owner.”
The intention behind this lnngunge is that, where the copyright owner
anthorized publicationaf the work, the nogice reguirenients wounld not
e met if copies or phonorecords are publicly distributed without
u notice, ever he expected o notice to be used. However, if the
copyright ow:  authorized pablication only on the express condition
that all copies <1 phonorecords bear a preseribed notice, the provisions
of seetions 401 or 402 and of section 405 would not apply sinee the
publication itself would not be anthorized. Fhis prineiple is stated
directly in section 405(u)(3).
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Eflect of omission on innocent infringers

In addition to the possibility that copyright protection will be
forfeited . under section 405(a)(2) if the notice is omitted, o second
major inducement to use of the notice is found in subsection (b) of
section 405, That provision, which limits the rights of a copyright
owner against innocent infringers under cortain circummstances, would
be applicable whether the notice has been omitted from a lnrge number
or from a “relatively smnll number” of copies. The general postulntes
underlying the provision are that o person acting in good faith and
with no renson to think otherwise should ordinari y be able to nssume
that w work ix in the public domain if there is neo notice on an author-
izedd copy or phonorecord and that, if he relies on this assumption, he
should be shiclded from unrensonable linbility.

Under section 405(h) an innocent infringer who acts “in relinnes
npon an authorized copy or phonorecord ﬁ'(lom which the copyright
notice has been umillm"'. um' who proves that he was misled by the
omtission, is shiolded from linbility for unetunl or statutory damages
with respect to “any infrin zitge acts commit ted before receiving actual
notice’ of registration. Thus, where the infringemoent ix completed
before nctunl notice hus heen served — as would be the usual case with
respect o relatively minor infringements by teachers, librarians,
journalists, and the like dinbility, if any, would be limited to the
profits the infringer realized from his act. On the other hand, where
the infringing enterprise is one running over a_period of time, the
copyright owner would be able to seek an injunction ngainst continua-
tion of the infringement, and to obtain full monetnry recovery for all
infringing net< committed after he had served notice of registration.
Persons who undertuke minjor enterprises of this sort should check the
Copyright Oflice registraticn records before starting, even where copies
have been published withont notice,

The purpose of the second sentonee of subsection (b) of the present
hill is to give the courts brond diserotion to bualance the equities within
the framework of section 405, Where an infringer made profits from
infringing nets committed innocently before receiving notice from
the copyright owner, the court may allow or withhold their recovery
in light of 1he circumstanees, The court nmy enjoin an infrivgement
OF 1y permit its continuation on condition that the copyright owner
be paid a rensonable license fee,

Lomoral of notice by others

Sabsection () of section 405 involyes the situntion urising when,
following wn authorized publication  with notice, someone further
down the chain of commeree removes, destroys, or obliterates the
notice, The courts denling with this problem under the present law,
especially in connection with copyright notices on the selvage of textije
fabries, have generally uphicld the validity of a uotice that was securely
nttached to the copies when they left the control of the copyngzht -
owner, even tlmug’u removal of the notice at some lnter stage was

likely. ‘This conclusion ix incorpornted in subsection (v).

SECTION 406. ERROR WITH RESPECT TO NAME OR DATE IN NOTICE

In addition to eases where notice has been omitted entirely, ‘it s
comnon nnder the present law for o copyright notice to be futally de-
feetive because the nume or date has been omitted or wrongly stated,



182

Section 406 is intended to avoid teehnical forfeitures in these cases
while at the same time inducing use of the correet nume and date and
protecting users who rely on erroneons informatéon.

FError in name

Seetion 40660 begine with w statement thnt the use of the wrong
name in the notice will not affect the validity or ownership of the
copyright, and then deals with situntions where someone acting
innocently and in good faith infringes a copyright by relying on a
purported transfer or license from the person erroncously named in
the notice, In such a ease the innocent infringer is given a complete
defense unless o search of the Copyright Oflice records would have
shown that the owner was someone other than the person nnmed in the
notice, Use of the wrong nnme in the notiee is no defense if, at the time
infringement wus hegun. registration had been made in the name of the
true owner, or if “n document, extented by the person named in the
notice and showing the ownership of the copyright had been recorded.”

The sitiation dealt with in section 408 (1) presupposes n contractual
relution between the copyright owner and the person numed in the
notice, The copies or phonorecords hearing the defective notice have
been “distributed by authority of the copyright owner” and, nnless
the publication ean ‘be considered nnanthorized becanse of breach of
an express condition in the contraet or other reasons, the owner must
be presumed to have nequiesced in the use of the wrong nnme, 1f the
wrson numed in the notice grants a license for use of the work in good
nith or under a misapprehension, he <honld not be linble as o copy-
right infringer. but the Inst sentence of section 40600 wonld make
him linble to aeconnt to the copyright owner for all of hix gross
receipts, subjoct to deduetion of nny costs he can justify,

Frror cu dat .

The familiar problems of untedated and postduted notices ure dealt
with in ~ubation (o of seetion 406, In the ense of an antedated
notice, whete the vear in the notice i< earlier than the year of first
publication, the Ll wlopts the t-~|u|;|i.~|u-d‘jmliriul principle that auy
statsttory ierm mensured from the year of publication will be com-
poted from the year given in the notiee, This provision would apply not
only 1o the copyright erms for anenymous works, paeudonymous
work -, annd work~ made for hire under seetion 302¢¢), but also to the
presumptive periods set forth in section 302(¢e), .

A~ tor postdated notices, subscetion (h) provides that, where the
sear in e notiee is more than 1 year later than the year of first
publication the case js trewted us if the notice had been omitted and
15 governed by section 405, Notices postduted by 1 year are quite
common on work< published near the end of o year, and it wonld
be unnecessarily striet to equate enses of that sort with works pnb-
lished without notice of any sort,

Omission of name or date

Seetion 406(e) provides that, if the copies or phonorecords ‘contain
no uame or no date that could reasonnbly be considered u part of the
notiee,” the result is the same as if the notice had been omitted entirely,
and seetion 205 eontrols, Unliko the present law, the hill contains no
provision requiring the elemer ts of the copyright notice to “accom-
pany” ench other, and under s “tion 406(c) a nume or date that could
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reasonably be read with the other elements may satisfy the require-
ments even if somewhat separated from thenmi. Direct contignity or
juxtaposition of the elements is no longer necessary; but if the ele-
ments are too widely separated for their relation to be apparent, or if
uncertainty is created by the presence of other names or dates, the
case would have to be treated as if the name or date, and hence the
notice itself had been omitted altogether.

SECTION 407. DEPOSIT FOR THE LIBRARY OF (CONGRESS

The provisions of section 407 through 411 of the bill mark another
departure from the present law. Under the 1809 statute, deposit of
copies for the collections of the Library of Congress and deposit of
copies for purposes of copyright registration h, e been treated as the
same thing. The bill's basic approach is to regurd deposit und rogis-
tration as separate though closely related: deposit of copies or phono-
records for the Library of Congress is mandatory, but exceptions can be
made for waterial the Library neither needs nor wants; copyright
registration is not generally mandatory, but is a condition of certain
remedies for copyright infringement. Deposit for the Library of Con-
gress can be, and in the bulk of cases undoubtedly will be, combined
with copyright registration,

The basic requirement of the (l(?msil provision, section 407, is that
within 3 months after a work has been published with notice of copy-
right in the United States, the “owner of copyright or of the exclusive
right of publication” must deposit two copies or phonorecords of the
work in the Copyright Office, The Register of Copyrights is author-
ized to exempt any category of materinl from the deposit requirements,
Where the eategory is not exempted and deposit is not made, the
'l.{ogistor may domand it; failure to comply would ho penalized by n
ine,

Under the present law déposit for the Library of Congress must
be combined with copyright registeation, and failure to comply with
a formal detmnnd for deposit and registration results in complete loss
of copyright. Under section 407 of the bill, the deposit requirements
can be satisfied without ever making registration, and subsection (a)
makes clear that deposit “is not o condition of copyright protection.”
A realistie fine, conpled with the increased inducements for voluntary
registration and deposits under other sections of the bill, seems likely
to praduce a more effective deposit system than the present one. The
bill’s approach will also avoid the danger that, under a divisible copy-
right, one copyright owner's rights could be destroyed by another
owner's fuilure to degrosit.,

Althongh the depaosit requirements are limited to works “published
with notice of copyright in the United States,” they would become
applicable as soon” as a work first pnblished abroad is published in
this country through the distribution of copies or phonorecords that
are either imported or afe part of an American edition. With respect
to all types o} works other than sound recordings, the basic obligation
is to deposit “two complete copies of the best edition” ; the term “best
edition,” as defined in section 101, makos clear that the iibrary of
Congress is entitled to receiva copies or phonorecords from the edition
it believes best siits its needs, regardless of the ('uunlily or quality of
other U.S. editions thut may also have been published before the time
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of deposit. Onee the deposit requirements for a mrticular work have
been satisfied under section 407, however, the Librury ennnot claim
deposit of future editions unless they represent newly copyrightuble
works under section 103.

The deposit vequirement. for sound recordings includes “two eom-
plete phionorecords of the best edition” and any other visunlly percep-
tible muaterial published with the phonorecords. The reference here is
to the text or pictorinl matter appearing on record sleeves and album
covers or embodied in separate leaflets or booklets included in u sleeve,
album, or other container. ‘The required deposit in the ense of a sound
recording would extend to the entire "puwikuge" and not just to the
disk, tape, or other phonorecord ineluded as part of it.,

Deposits under seetion 407, although made in the Copyright Office,
are “for the nse or disposition of the Library of Congress.” Thus, the
fundumental criterin . governing  vegulations issued  ander seetion
407 (), which allows exemptions from the deposit requirements for
cortnin eategories of works, would be the needs and wants of the
Library. ‘The purpose of this \mwisiml is to make the deposit re-
quiretients us flexible us possible, so thnt there will be no obligation
to make deposit where it serves no purpose, so that only one copy or
phonorecord may be deposited where two are not needed, nnd so that
rensonable adjustments ean be made to meet practicul needs in special
cuses, The regulations, in estublishing special entegories for these pur-
poses woulld necessarily balanee the valie of the copies or phonorecords
to the colloctions of the Library of Congress agaiust the burdens and
costs to the copyright owner of providing them.

If, within 3 months after the Register of Copyrights has made n
formal demund for deposit in accordanee with seetion 407(d), the
wor<on on whont the demand was made has not complied, he becomes
fable to u fine of up to $250 for each work, plus the “tot ul retail priee
of the copies or plonorecords demanded.” 1f no retuil price has been
tixed, clanse (2) of subsection () extublishes the additional amount
as “the rensonable cost to the Library of Congress of nequiring them.”
Thus, where the copies or phonorecords are not avatluble for snle
through novimal trade channels - as would be true of wmany motion
pictare firms, viddeo tupes, ml computer tupes, for example-—the item
of cost 10 be inelnded in the fine would be equal to the basic expense of
duplicating the copies or phonorecords plus a reasonable aimount repre-
senting what it would have cost the Library to obtain them under its
nortal aequisitions procedures, if they had been obtainable.

SECTION 108, COPYRIGHT REGISTRATION IN GENERAL

DPermixxive registration

Uwler section 408(n). registration of u claim to copyright in any
work. whether published or unpublished, can be made voluntarily by
“yhe owner of copyright or of any exclusive right in the work” at any
time during the copyright torim, The elain, may be registered in the
Copyright Office by depositing the copies, phonorecords, or other
material specified by subsections (h) um‘ (¢), together with an appli-
cution und fee. Exeept wherc, inder seetion 405(0), registration is
nuule 10 preserve n copyright tat wonld otherwise be invalidated be-
ennise of omission of the notice, registration is not a condition of copy-
right protection.
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Depoxit for purpose of copyright registration

In general, and subject to varions exceptions, the material to be
deposited for copyright registration consists of one complete copy or
phonorecord of an unpublished work, and two conmplete copies or
phonorecords of the best odition i the ease of n |m|)|i:&|u'c|l work,
Section 405800 provides special deposit requirements in the case of &
work tirst publishal abrond (“one complete copy or phonorecord as so
published') and in the cuse of 0 contribution to u collective work (“one
ccmplete copy or phonorecord of the best edition of the collective
work”). As a generul rulo the deposit of more than a tear sheet or
similar fraction of u collective work is needed to identify the con-
tribntion properly and to show the form in which it was published.
Where upproprinte us in the case of collective works such as multi-
volume eneyelopedins, multipurt newspuper editions, and works that
ure mre or ont of print, the regulutions issued by the Register nnder
section 405ue) can e expected to make exceptions or special provisions.

With respect 10 works published in the United States, a single
deposit coubd be used o sutisfy the deposit rc-quirmnomi_s of seetion
A07 und the registeation vegnirements of seetion 408, if the applica-
tion and fee for registration are submitted ot the sume time and are
necompunied by “‘uny ndditionnl identifying materinl” reguired by ieg-
luations. To sevve this dual purpose’” the deposit muf registration
wolld lnve to bhe made simultuneonsly: if w deposit nader section 407
hael alrendy been made, un wdditionul deposit wonlil be required une
der seetion 408, In addition, sinee deposit for the Library of Con-
gress mml vegistration of w claim to copyright serve essentinlly if-
ferent funetions, section $08(h) anthorizes the Register of Copyrights
i< issue regulations wder which deposit of udditions] ssterial, needed
for identilieation of the work in which copy right is cluimed, conld
e peguiived in certain enses,
dedministrative elassification

Itisimportant that the statntory provisions setting forth the subject
matter of copyright be kept entively sepurate from uny clussifiention
of copyrichtable works flur practical administrutive purposes. See-
tion 105t thus leaves it to the Register of Copyrights to speeify “the
administeative clusses into which works nre to be plueed for purposes
of depasit and vegisteation.” and makes elear that this wdministea-
tive elassifieation: “has no signifiennce with respect 1o the subjeet
matter of copyright or the exelusive rizhts provided by this title.”
Optional de posit

Consistent with the prineiple of administrntive flexibility under-
Iving ull of the deposit and registeation provisions, subsection (¢) of
section 408 also gives the Register lntitwde in adjusting the type of
uaterinl deposited to the needs of the registention system. " He s
muthorized 1o issne vegulations <pecifying “the nutaree ‘of the copies
or phonorecords to be deposited i the varigus elasses” anul, for_pmr-
telar elasses, 1o require or permit deposit of identifving munterinl
ruther than copies or phonorecords, deposit of one copy ot phono-
record rather than two, or, in the ense of o group of related works,
a single rather than a munber of separate registeations. Under this
provision the Register conlid, where approprinte, permit deposit of
phonorecords rther than notated copies of musical compositions, ullow
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or reguire depmit of print-outs of computer programs under certnin
circunistunees, or permit deposit of one volume of an encyclopedia
for {;urpusm of registration of a single contribution.

Where the copies or phonorecords are bultky, unwieldly, ensily
broken, or otherwise impractical to file and retain ns records identify-
ing 1he work registered, the Register would b able to require or
permit the substitute deposit of material that would hetter serve the
purpose of identification. Cases of this sort might include, for ex-
ample, billboard posters, toys and dolls, cornmies and glassware, cos-
tume jewelery, und n wide runge of three=dimensionnl ulinl'orts embaody-
ing copyrighted materinl. The Register’s anthority wuu'cl also extend
to rare or extremely valunble copies which would be burdensome or
impossible to deposit. Deposit of one copy or phonorecord rather than
two wanld probably be justifinble in the case of most motion pictures,
and in any ease where the Library of Congress has no need for the
deposit and itsonly purpose is identification.

I'he provision empowering the Register to nllow a number of relnted
works 10 be registerad together as n gronp represents a needed and
important liberalizntion of the nw now in offcet. At present the re-
quiretent for sepurate registrations where related works or parts of
n work are published separately has ereated administrative problems
and has resulted in unnecessary burdens and expenses on authors und
other copyright owners. In a wmber of eases the technieal necessity
fir sepnrate applieations and fees has eansed copyright owners 1o
fonzo copyright altogether. Examples of enses where these undesirable
and unnecessary resilts conld be avoided by allowing a single regista-
tion inchide the variois editions or issues of a daily newspaper, 1 work
published in seria} installments, o group of reluted jowelry designs,
a gronp of photographs by one photographer, a series of greeting
cards ru-lntml to ench other in some way, or a gronp of poems by a
single unthor,

Corrections and am plifications

Another nnsatisfactory aspeet of the present law is the lnck of any
provision for correcting or amplifying the information given in a
completed vegisteation, Subseetion () of <ection 403 would remedy
this by authorizing the Register to estublish “formal procedures for
the filing of an apoliention for supplenentary registration,” in order
to correct an ervor or amplify the information in a copyright registra-
tion. The “error” 1o be corveeted under subsection () is an error by
the applicant that the Copyright Office conld not hnve heen expected to
nole Jnriug.: it~ exnmination of the claim; where the evror in n regis-
teation i< the result of the Copyright Office’s own mistake or over-
ieht. the Office can make the correction on its own initintive ad
without reconrse to the “supplementary veeistration’” procedatre,

Under subseetion (), a supplementary registration is subject to
pavient of a <eparate fee and wonld be maintained as an independent
record, separate and spart from the record of the earlier registration it
is intended 1o supplement. However, it would be regquired to identify
cloarly “the registration to be correeted oc amplified” o that the two
registrations conld be tied together by appropriate means in the Copy-
right Office records, The original vegistration wonld not be expunged
or cancelled s as stated in the subseetion: *The information contained
in a supplementary registration angments but does not supersede that
contained in the earlier registration.”
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Pablished odditivn of pro rionsly registered work

The present statute requives that, where a work i registored in
nipnblished form, it nmst be registered again: when it is published,
whether or not the published odition contains uny new copyrightable
neaterial, Uder the Bill there wonll be po neal 1o make o sorond
tegistration tar the published edition nnless it contains suflivient added
material to be considerad a “derivative work" or “compilation" under
~ection 0.3,

On the other hand, there will be a number of easos where the copy.
right owner<, althomgh not veqairved to do so, wounld like to hayve regeis-
tration made for his published edition. espeeially sinee he will il
bee abligged 1o ddepuosit copies or phonorecords of it in the Copyright
Otlice under <section 407, From the pint of view of the publie there
ave sudvantages i wllowing him 1o do so, sinee registeation for the
prubli<hed edition will .t on record the facts abont the work in the
ot i which i is aconally distributed to the public. Accordingly,
section ASer, which is intended 10 aecomplish this result, makes
an exeeption to the general rule aeainst allowing more than one regis-
tration fur the same work,

SECTION [0, APPLICATION FOR REGISTRATION

Thee vavieanss el . of seetion 409, whiel, speify the information e
e inrelimdid i an application for copy right registration, are intended
toseivee the Ressiter of Copyrights authorite o elivie all of e infor-
it ion peeded 1ecesamine the application and 1o make o meaningful
Fecord of vt teation, "The lisg ufl cinierated itens is not exhanstive;
meler the et elanse of the <eetion the application may al o inchade
“and e infirmation regardel by the 'h-giﬁlc-l' of Copyrights as
beavives wpuan the prepavatios, or slentitieation of the work or the
existenes, awner<hip, oF dueation of the copyright.”

Al enameratel items there are soveral that are not now
wchidendine vhe Copy viseli Ofiee's applieation form~, bt will heroane
si-eniticant amwder the life-plas-30 torm and ot her provisions of the bill,
Clanse S0 velloetine the ineresgsed importanee of the intervelation-
~higelwtsween resisteation of copy right elaims and reeordation of trans-
Fer o awnership, reqaires o <stitement of how a eliimant who is not
the ot hor swgired e ner<hip of the copyright, Plie eatelall el at
the et of tHe - eetion will ciable the Rewister to olitain more ~|im'i:0|im'(l
informztion, <ueh g~ that bearing on whether the work containe m:-
teriad e is o work of the Unitel States Government.” Tu the ease
of works <ubject to the manfacturing requirement. the applieation
st alswinehude information abont the manufactinre of e copies,

SECTION 110, REGISTRATION OF CLAIM AND ISSUANCE OF CERTIFICATE

The first 1wo subsections of section: 410 set forth the twe hasie
aties of the Register of €opyrights with respect to copyright pegis-
tratian: o0y to register the eliim and issue o certifiente if he deter-
mines that “the materinl deposited constitintes copyrightuble subject
netter mid that the other lagl and fornml regiirements of this title
have been et aml 2) 10 refuse rogisteation and notify the applicant
if b deterimines that = the materinl deposited does not constitute copy-
rightable subject mutter or that the elaim is invalid for uny other
reason.”
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Subsection (¢) deals with the probative effect of a certificate of regis-
tration issued by the Register under subsection (n). Under its pro-
visions, a certificate is required to be given primm facie weight in any
judiciul proceedings if the registration it covers was mnde “hefore or
within five vears after first publicntion of the work”; thereafter the
court is given diseretion to decide what evidentiory weight the certifi-
ente should he nevorded, This B-year perio] is hused on u recognition
thut the longer the lupse of time between publication and registration
the less likely to be relinble are the facts stuted in the certifiente,

Under seetion 410(c¢), n certifiente is to “constitute prima_facie
evidenee of the validity of the copyright and of the fucts stated in the
certificate.” The prineiple that a certificate represents prima focie evi-
denee of copyright validity hus been estublished in a long line of court
decisions, und it is n sonnd one. 1t is trae that, unlike n patent cliim, n
elnim 1o copyright is not examined for busic validity before a cortifi-
ente is issned. On the other hand, endowing n copyright clnimant who
has obtained a cortifiente with o rebuttable presnmption of the validity
of his copyright does not deprive the defendunt in un infringement
suit of nny rights; it merely orders the burdens of proof. The dnintiff
shonkl not ordinarily be foreed in the first instance to prove all of the
multitnde of faets that underlie the validity of his copyright unless the
¢lvfol-mlnm. by effectively challenging them, shifts the burden to him
to o so,

Seetion 410D, which is in accord with the present practice of the
Copyright Oftice, mukes the effective date of registration the day when
an application, deposit, and fee, “which are luter determined by the
Register of Copyrights or by a conrt of competent jurisdietion to bhe
neceptable for registration,” have all been received. Where the three
nevessary elements nre received at different times, the date of receipt
of the lnst of them is controlling, regardless of when the Copyright
Office acts on the elaim. The provision not only takes necount of the
inevituble timelag between receipt of the upplieation and other ma-
terinl and the issunnee of the certifiente, but is also recognizes the
rus_.-ihilil.\'. thut a court might Inter find the Register wrong in re-

nsing regstration,

SECTION 411, REGISTRATION A8 PREREQUINITE TO INFRINGEMENT SUM7T

The first sentenes of seetion 411(n) restates the present statutory re-
quirement that registration must be made before suit for copyright
infringement is institnted. Under the bill, ax under the law now in
offeet, u copyright owner who has not registered his clnim ean have
a valild canse of action against someone who has infringed his copy -
right, but he cannot enforee his rights in the conrts until he has made
registration.

The seeond and thivd sentences of section 411(n) wald alter the
res nt law as interpreted in Vacheron & Constantin-Le Coultre

Vatches, Ine. v. Benrus Wateh Co., 260 F. 20 637 (24 Cir. 1958). That
case reguires an applicant, who has sought registration and has been
refused. 1o hring an action against the Register of Copyrights to com-
wl the issnanee of a certifiente, before he ean bring suit against an
mfringer. Under section 411, a rejected_claimant who has properly
applied for registration may maintain an infringement suit if he serves
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notice of it on the Register of Copyrights. The Register is anthorized,
theugh not required. 1o enter the suit within 60 days; he wonld he g
party on the issue of registrability only, and his failure to join the
aetion would “not deprive the conrt of jurisdiction to deterinine that
isaypt”’

Section 1LY i intendel 1o deal with the special sitwation pre-
sented by works that ave bheing tran-mitted “live” at the same time
they are beinee fixed in tangible form for the ticst time. Under eortain
iten-tnes, Where the infrineer s boen given advanee notiee, an
injunetion conld be obtained to provent the unanthorized use of the
“live’ tean-mission.

SECTION (00 RECISTRVTION A% PREREQUISITE To CERTAMN REMEMES

The vl for seetion 412 arises from twa basie changes the hill will
make in the preseat law:

th Copyright registeation for published works, which is use-
Il amlilaportant to users and the publie at large, would ne longer
bec eompulsory . and shonld therefore be indueed in some practical
way,

(21 The ereat body of nnpublished works now protected at
compon Iaw wonld “antomatiently bhe brought undereopyright
amd civen <tatntory protection. The temedies for infringement
preseatly available at common law should continie to apply to
these work< umider the statute, bt they should not be given spe-
cinl statmtory remedies nnless the owner has, by registration,
made a publie record of his copyright elaim.

Under the seneral scheme of the bill, a copyright owner whose
work has bven infringed before madisteation wonld be entitled to the
remedies ardinarily available in infringement enses: an injunetion on
terms the comrt consislers fair, and his actnal damages plus any applica-
ble profits not vsed as a measuee of damages. However, seetion 412
wonld deny any award of the special o “extraordinary” remedies of
statntory damages or attorney s fees where infringement of copyright
in an nnpnblished work began before registration or where, in the
case of a published work, infringement commenesd aftep publication
and befon vewisteation cunless registration has hoen made within a
grace period of 3 amonths after publieation). These provisions wonld be
applicable to works of forvign and domestie origin alike.

noproviding that statntory damages and attorney*s foes ure not
recoverable for infringanent of unpublished, unregisteresd works, elmgse
Ch of seetion 112 in oo way mirrows the remedies available under the
present Iaw. With respect to publishod works, elanse (2) wonld gen-
erally deny an awanl of those two special cemedies where infringe-
went takes place bnefore registention. As an exeeption, however, the
clanse provides agenee period of 3 months after publiention during
which registeation can lee e withont loss of remeslios; full remedios
contld be reenverad for any infringement begun during the 3 months
after publication if registration is made before that period has ended.
This exeeption is nevdid 1o take enre of newsworthy or siddenly popu-
bue works which may be infringe| almost as soon as they are _|nﬂ)||.~'hml,
hefore the copyright owner hns hnd o rensonable oppertunity to reg-
ister his elnim,
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SECTION 501, INFRINGEMENT OF COPYRIGHT

The bill, unlike the present Inw, contains a general statement of what
constittes infringement of copyright. Section 501 (a) identifles a
copyright infringer as someone who dyiolates any of the exelusive
rights of the copyright owner as provided by seetions 100 throngh
117" of the bill, or who imperts copies or phonorecords in violution
of xeetion 602. Under the latter seetion an unanthorized importation
of copies or ‘plmmm-«-urck acquired abrond is an infringement of the
exelusive vight of distribution wder certain cirenmstances.

"The principle of the divisibility of copyright ownership, extablished
by seetion 201(D), carries with it the need in infringement actions
to safogmnrd the right< of all copyright owners andd to avoid a ml-
|i|lliril,\' of snits. Subsection (h) of seetion 501 enables the owner of
a partienlar right to bring an infringement action in his own name
alone. while at the same time insuring to the extent possible that_ the
other owhers whose rights mmy be affected are notificd and given
a chanee to join the action.

The first sentenee of subsection (b) empowers the “legal or benefi-
cinl owner of an exelnsive right” to bring suit for “any infringenent
of that particular right committed while he is the owner of it.” A
“henefiein] owner” for this purpose wonld include, for example, an
author who had parted with |||i~' legal title-to the copyright in exchange
for percentage royalties bused on sales or lieense fees.,

Fhe second and third sentenees of section 501 (h), which snpplement
the provisions of the Federal Rules of Civil Procedure, give t‘u- conrts
diseretion to require the plaintiff to serve notice of his suit on “any

_person shown, by the records of the Copyright Officer or otherwise, to
Inm- or elaim an interest in the copyright”’: where a person’s interest
“is likely to be affected by a decision in the case” a court order
requiring serviee of notice is mandatory. As under the Federal rules,
the conrt has diseretion to roquire joinder of “any person having or
lniming an interest in the copyright’; bat, if any sineh person wishes
to become a party, the conrt st permit his intervention.

i adddition to eases involving divisibility of ownership in the sanie
ver<ion of 1 work, seetion 501(h) isintended to permit a conrt to wirmit
or compel juinder of owners of rights in works upon which a derivative
work is based.

For purposes of subsection (b), subsection (¢) of Section 501 pro-
vidos that n television broadenst station holling a copyright or other
lieon-e to transmit or perform the same version of a work shall be
respded ns a legal or heneficial owner if u enble television system
mukes a secondary transmission which - actionable as an aet of
infringement under Section 111 if the tran<mission oeenrs within the
local service aren of the television broadeast <tation.

SBCTION 502, INJUNCTIONS

Seetion 502(1) reasserts the diseretionary power of courts to grant
injunetions and restraining orders, whether “preliminary,” “tempo-
racy.” “interlocutory,” “permunent.” or “final,” to prevent or stop in-
fringements of copyright. This power is made subject to the provisions
of section 1498 of ‘title 28, dealing with infringement actions agnin-t
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the United States, The latter reference in seetion 502(n) makes it clear
that the bill would not permit the grunting of an injunetion against an
il‘llfl’illg('lllt'lll for which the Federal Govermment is linble winder section
1498.

Under sub-cetion (), whieh is the counterpart of provisions in sec-
tions V12 aned 1R of the present <tatute, o u-u’n'righl owner who has ob-
tained an injunetion in one State will he able to enforee it ugainst a
defendant located any where olse in the United States.

RECTION 503, IMPOINDING AND l'l\'l'(.)."l'l'lﬂ\' OF INFRINGING ARTICLES

The two subsections of section 508 deal respectively with the conrts?
power to impound allegedly infringing articles during the time an
wetion i pedine and to order the destenction or ofhe disposition of
articles fouml 1o be infringing. In both enees the articles affected ine
clade “all copies or phonorecord<" which are eluimed or found “to
have been made or used in violation of the copyright owner’s exelisive
right < anel alo “all plates, molds, matriees, masters, tapes, filin negn-
tives, or other articles by means of which sueh copies nljplmlmrc'vnrlls
may be reprodueed.” The alternative phra<e “made or need” in both
stthwections enables a conrt to deal as it sees it with articles which,
thongh reprodueed and nequived Lawbilly, have boen nsed for infring-
ing purpo<es such ns rentuls, performmnees, ad displays,

Artiele< may he impounded under subsection () “at any time while
anaction nnder this title is pendin,” thus permitting seizure of articles
alleged 1o be infringing ns soon a< snit has been filod and without
waiting for an injuetion. The ~ame subsection empowers the conrt
to order imponnding “on suel ters as it may deem resonnble.” The
pre<ent Supreme Court rnles with vespeet 1 selare and impounding
were iwu-cl even though there is no sp, . tie provision anthorizing them
in the copyright statute, and theye nwwnra no need for including
spevial provision on the point in the bill.

Under section 101(D of the present statute, articles found to be
infringine mey be ordered to be delivered ap for destrietion. Seetion
Sthy of the bill wonld make thic provision more floxible by giving
the conrt dieretion to order “detenetion or other reasonable disposi-
tiom” of the articles fonnd 10 be infringine, Thins, ns part of its finl
indement or deeree, the comet conld order the infringing articles sold,
delivered to the plaintiff, o disposed of in ~ome other way that would
nvoid needless waste aned best zerve the ends of justice,

SECTION 501, DAMAGES AND PROFITS

In general

A corner<tone of the remedies seetions and of the bill as a whole is
~section MM, the provision dealing with FCOVery of actual damages,
profits. amd statntory damages, Phe two basie aims of this seetion are
recipreeal snd corvelative: (1o give the conrts speeifie munbigions
direetions concerning monetary awards, thas avoiding the confusion
and imeertainty that have marked the present law on the subjeet, and,
at the <ome time, 120 to provide the conrts with reasonable latitude to
adjost recovery to the ciremistances of the ense, thos avoiding some
of the artificial or overly teehnieal awards resulting from the languago
of the existing statute.
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Subsection () lays the gronnd work for the nore detniled provisions
of the section by establishimg the liability of a copyright infringer for
cither “the copyright owner's actual danmges and any additional
profits of the infringer,” or statutory dumages. Recovery of aetual
damages and profits under section 504(h) or of statutory damages
under section 504(e) is alternative and for the copyright owner to
clects as under the present law, the plaintiff in an infringement suit
is not obliged to submit proof of danugzes and prolits if he chooses to
rely on the provision for minimwn statutory dmuages, However, there
is nothing in section 504 to prevent a court from taking account of
evidenee coneerning actual damages and profits in making an award of
statutory damages with the range set out in subsection (¢).

Aetual damagn s and profits

In allowing the plaintiff to recover “the netual damages suffered by
him ns o vesult of the infringement,” plus any of the infringer's profits
“that are attributable to the infringement and are not taken into
aceonnt in compating the actual damages,” seetion 504(h) recognizes
the different purposes served by awards of dumages and profits, Dam-
ages are awardad to compensate the copyright owner for his losses from
the infringement. and profits are awarded to_prevent the infringer
from unfairdy heneliting from his wrongful act. Where the defendant’s
profits are nothing more than a measure of the damages suffered by
the copyright owner, it wonld e inaprrupriah- to award damages and
‘n'ulils cumubatively, sinee in effect they amonnt to the sane thing.

fowever, in eases where the copyright owner has suffered damages not
refloctedd in the infringer’s profits, or where there have been profits
attributable to the copyrvighted work but not used as a measure of
dimages, subsection (h) anthorizes the award of both,

The language of the subseetion makes elear that only those profits
“attributable to the infringement” are recoverable; where some of the
defendant’s profits vesult from the infringement and other profits are
cansed by different factors, it will be neeessary for the convt to nike an
apportionment. However, the burden of proof i< on the defendant in
these eises: i establishing profits the plaintiff need prove only “the
infringer’s gro~s revenne,” and the tln-l'vlul:ml mnst prove not only
“his deduetible expenses” but also “the elements of profit attributable
to factors other than the copyrighted work.”’

Statutory dama jes

Subsection (¢) of seetion 504 makes elear that the plaintitl’s elee-
tion to recover statutory damages may take. place at any e during
the trinl before the conrt has rendered its flinal judgment. The re-
mainder of chmse (1 of the subsection represents a statement of the
general rules applicable to awards of statutory daimages, Tts prinei-
pal provisions may be sununarized as follows:

I, As a general rule, where the plaintiff eleets to recover statne-
tory diunages, the court is obliged to award hetween $250 and
$10,000. It can exervise diseretion in awarding an sunonnt within
that range but, unless one of the exeeptions provided by elanse (2)
is applicable, it eannot make an award of less than $250 or of more
than $10,000 if the copyright owner has chosen recovery under
section H04(e),

2, Althongh, as explained below, an award of minimum statu-
tory damages inay be multiplied if separate works and separately-
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liable infeivgers are involved in the snit, o single awand in the
E230 1 S10.000 range is G be made “for all infringements in-
volved in the action.”™ A sinzle infringer of o single work is linblo
for a <ingle amount hetween $280 and $10,000, no matter how
many acts of infringement sre involved in the aetion and regard-
le< of whether the aets were separate, isolatel, or m-u-urrmhn u
related series,

A0 Where the it involves infringement of more than one
separate sl indepetdent work, mininomu statutors damages for
cach work must be awarded, For exanmple, it one defendant fins
infringzed three copy vighted works, the copyright owner s ene
tithed v <tatutory damages of at least $750 and ey be awarded
P to SA0. Snbsection <o) makes elear, however, that, al-
theneh they ave regamdid as independent works for other purposes,
“all the parts of a compilation or derivative work constitnte one
wWork™ for this parpose, Noeaver, although the mininnnn md
maxinnm amonnts are to be mnltiplied wheee multiple *works"
e involved in the suit, the same i< not tene with respeet o nl-
tiple copyrights, mnltiple owners, mliiple exelnsive rights, or
mnltiple registrations, "This point is especially important since,
meder cheme of divisible copyrieht, i is |m~~i|»’v to have the
right~ of & mumber of owner- ull sepaate “copy right="" in a single
“work™ infringed by one act of o detendant,

A Wheve the infringements of one work were comminted by s
strle infringer aeting individually, o <ingle award of statutory
danzees wonbl be made, Similarly, @ eve the work was infringel
by two erwore joint tort feasors, the bill wounld wiake them jointly
sl everndly liable for an amonnt in the $230 to $S10.000 rnge,
However, where separate infringements for which two or more
defendant. are not jointly liable are joined i the same action,
separate awnrds of stamtory damages wonhl be appropriate,

Clanse (2 of <eetion 5040 provides for exee llillllill cases in whieh
the masinmn award of <tatutory damages conld be vai od from $10,000
o SSO000 andd in which the minimnm recovery conld be rednewd from
S250 1o ST The basie principle anderlying this prosvision is that the
conets shonld he siven diseretion to inevense -tatntory dumages in eases
of willful infringement and to lower the miviqanm where the infringer
is innocent “Ihe langiage of the elanse makes elear not only that the
burden of proving willfulness rest= on the cepyright owner gl that of
proving innecenee rests on the infringer, bae also that the conrt mnst
make a finddin e of either willfuline-s or innoecenee in order to award the
exceplion:al nmonnts,

The “innocent infringer” provision of etion 50400)(2) has been
the subject of cxtonsive disenssion. The es eption, which would nllow
reduction of mininam statutory lamages 1o $100 where the infringer
“was not aware aid had no tea<on to believe that his aets constituted
atinfrineement of copyright.” is suflicion to protect against unwar-
runted tinbility in cases of oceasionnl or isolated innocent infringe-
ment, and it offers adeguate insulation (o useps, sueh as broadeasters
med newspaper publishers, who ane paeticularly vulnerable to this type
of infringement snit. On the other hawl, by establishing o realistic
Hoor for lishility, the provision preserves its intended deterrent effeet;
mined it would Lot allow a defewdant to escape simply beeause the plaine
Y failed to disprove his elaim of innocence.
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In addition to the general “innocent infringer” provision clause (2)
deals with the specinl situation of teachers, libravies, widd arehivists in
nonprofit institutions who reproduce copyrighted material in the hone-
exst belief that what they are doing constitutes fair use, In eases of this
sort it would be possible for the court to find that there hae! been in-
fringement and ~till reduee the statatory mininenn or waive it alto-
rether, This exception applies only where the defendant proves “that
ht‘ believed and had reasonable gronnds for believing that the repro-
duction was o fuir use wmder section 107."° It reflects the specinl prob-
lems of adueational and scholarly uses of copyrighted material Jis-
cussed in connection with that section.
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BECTIONS 505 THROUGNH 508, \WMSCELLANKOUS PROVISIONS ON INFRINGE-
MENT AND REMEDIES

The renmining <ections of chapter & of the bill, dealing with costs
utul attorney's fees. eriminal offenses. the statute of limitations, and
notificution of copyright actions, do not require extended conment.

Under section 505 the awarding of costs and attorney's foes are loft
to the conrt’s discretion. nnd the section also makes clenr that neither
costs nor attorey's fees ean be awaded to or against the United
States or an oflicer thereof.” Four types of eriminal offenses aetion-
able under the hill are listed in seetion 506: willful infringemen: for
profit, fraudulent use of a copyright notice, frandulent removal of
notiee, aid false representation tn conneetion with a copyright applica-
tion. "Phe wmaximum fine on convietion has been inerensed to $2,500
aed in conformity with the general pattern of the Criminal Code (18
U.S.C0), no mininmnn fines have been provided, Tu wddition to or
instead of n tine, convietion for eriminal infringement nnder section
0600 ean cwrry: with it a sentenee of imprisonment of up to 1 yenr;
utid, where the offense is repeated, the defendant may be fined up to
K10,000 or imprisoned np to 3 years, or both,

Seetion S06an contains a <pecial provision applyving to uny person
W hoinfringe< willfally and for purposes of connnereial advantage the
copvright in a ~omwl recording, For the first cuch offense a person
shiall be fined not more than $25,000 or imprisoned for not more than
3 vear<, or bath, For any subsegquent offense o per<on shall be fined not
tmore than SA0000. o imprisoned not more than 7 vears or both,

Section 507, which is sub-tantially identien]l with section 115 of the
present law, e tablishes a -y ear statute of limitations for both eciminal
procecdings end civil aetions, The language of this seetion, which was
adopted by the net of Seprember 7, 1957 (71 Stat, 638), represents
reconcilintion of views, and has therefore been loft unaltered. Seetion
A0S, which corre-ponds to some extent with a provision in the patent
Inw 135 US.C see, 2000, is intended to establish o method for notify-
ing the Copyright Office and the public of the filing and disposition of
copyright cuses, The elerks of the Federal courts are to notify the
Copyright Oflice of the filing of any copyright netions and of their
final disposition, :mud the Copyright Oflice is to make these notifieations
w part of its public records,
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~FeraN gop, MANUFVeTURING REQUIREMENT

The requivement in arnral

A clronic problem iy efforts 10 pevice 1, copy right stutute for the
Pust@h vears hus heon the need 1o reconeile theinterests of the Ameri.
el printinge industey with .. of anthors and othep copyright
owners The ceope and ingmer of the Cmeamfaetinring elapse,’ which
cnme inta the eopyvright faw . Compronise in 1N91, have heen
gradually wareowe| by Sieces-iy amendments, Tlhe hysis problem js
sl amresolyed.

Under the Prosent statute, with many eXeeptions and Quulitications,
8 buok or periodieal in the Engli .| lingiace muse he mannfactyred in
the l'llilm, Ntates it onder to pe, jye fllcopy right protection. Fuilure
o comply with any of (he complicated reguiremen ean result in come
Plete loss of protertion. Toduy the mnin etfects of (he munnfacturing
PEUUPCIen T e o1 work by Anuepiean mthors,

The tirst 0 e IPOrtant yiestion boere is whether the munufac-
e reeirement el o retined in the statate iy any form, The
Rezistor of ¢ e riaht, whose 1on) Report ing recoramended outright
Fepealanade cheae that e sl Fevors this reanlt i principle; however,
i economic e, have not oh: el sulliviently (o Prrmit dropping
the requireniens entirely, heursed that ip e Usubstantinlly narrowed

s that vieht . ape pot destroved in sitnation < where the hoo manufue-
tring in-la vy s pa real need of ot tion, " Besinning in 1965,
serions offart. g compromising the jaye were made by various
terests, aned e Appear to have been siceessful.,

The prineipal arctients for lininntion of e manufacturing
Fequirenent can be Simmnpized s follows

1 The tannfacturing el opiging od US4 response (o g his-
torieal ~itnation that ne longer oxists, 1< requirements have gead-
wally been reluxed over (e Years, and the results of he 1954
amendment, which partinlly climinated ji, hyye borne out predie-
tons of pusitiye ceunomic benefits fop ) coneerned, inchuling
printers. printing trades union members, and the jmblie,

2. The provision places nnjustitiod binrdens on the authar, who
15 reated] s g hostage, Tt higers e nthor niost where jt benefits
the nannfaetuper lenst: in cisen where the wthor must publish
ahroad ar net ay . It unfairly diserintinates hetween American
anthors cund otlyep wthors, and herween anthors of bhooks and
mrthors of othep works,

2 The mannfuetiring elan<e violaes the busie principle that an
author's vichts honld not b dependent on e circumstanees of
manifuctinre, Complere repeal wonld stitbstantinlly reduee friction
With foreign anthors g mtblishers, inepeg e opportunities for
Merican anthors to g ye their works published, eneourage jnter-
national publishing ventures, climinate the tangle of pro-
cedurd requirenients now burdening authors, publisliers, “the
Copyright Otlice, nnd (he Burenn of Customs,

o Studies prove that the eeononlic fonrs of (le printing induys-
ey aned unions are unfonmngde. The vast hulk of Ameriean titles
are eompletely mannfactured in e United States, and U, ex-
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ports of printed matter are much greater than imports. The
Amoricun book manufactnring industey is healthy and srowing.
1o the extent that it cannot Keep paee with its orders, There npe
inerea<ing advantages o domestie munufueture beeatse of im-
proved technology. Ll heenise of the delnys, inconvenienees, unned
other disndvantuges of foreign manufaeture, Kven with ropeal,
forcign wnnufacturing would be confined to sl editions und
<cholurly works, some of whieh conld not he published otherwise.
The following wete the principal annnnents in fuvor of retaining
~ome kind of manufuetnring restrietion,

1. The historieal reasons for the nunufacturing elanse were
valid originatly and sl are. 18 i« unrenlistic to speak of this us
a cfree trade? issue or of tarifls as offering any solution, sinee
borts terill: have been, minipgl andd are being removed entirely;
the mannfaetnring reguivenient porniteu JRRamble wd justi-
finble condition to the granting of monopoly. There is no prob-
lem of internationnl comity, sinee only works by Awmerican
authors nre alfected by seetion G601, Foreign countries have muny
kinds of import barriers, enrreney controls, nnd similue restrietive
deviees compurable o a mannfaetnring reguirement.

o Phe differentinls between U, and foreign wage rates in
hook production are extremely broad amd are not diminishing:
Congress shonld not ereate a condition wherehy work ean be done
ander the st degraded working: conditions in the world, be
given free entry, andd thns exelnde American mannfueturers from
e market. The munnfueturing clanse has heen responsible for
a ~trong and enduring indostrey. Repeal wonld destroy sinall busi-
ne<es, bring ehwos 1o the industey, and euteh mnnnfacturers,
whose lubor costs and break-even points are extremely high, in n
cost=price squeeze at a time when expenditnres for new eggnipnent
Lve redneed prolits to o miniman.

4. The high rtio of exports to imports conkl change very
quickly withont o mannfaetiuring reguirement. Repeal would aded
o the balanee-of-payiments doficit sinee forvign publishers never
nmnnfaetare here. Fhe U8, publishing industry has lnrge invest-
ments abrond, and nttneks on the munnfuetnring clanse by foreign
publishers show u keen anticipation for new business, The book
wiblisher<' nrgnments that vepeal would ‘have no real economie
wnpnet are contradicted by their nrginnents that the wmanafactur-
ing requirement is stifling seholurship and erippling publishing;
their own figures show a 250 pereeit rise in I':uglish-luugnugc- book
imports in 10 years.

On balanee it appears that. ahthongh there is no justificution on
prineiple for u manafueturing regniretent in the copyright statute,
there may <till be some eronotnie justification for it Seetion 601 repre-
<opt< o ~ithstnntial liberalization that will remove many of the fnee ni-
ties of the present mannfuctaring regquirement. The renl ix<ie that lies
hetween ~eetion 601 and complete repeal is an ceonomic one, and on
mrely seonomie eronds the possible dnngers to the Americun print-
i industey in renoving all restrietions on foreign wanfacture out-
weigh the possible benefits repeal wonld bring to American unthors nid
publishers,

The committee i< aware that the coneern on hoth sidesis not so mneh
with the present bt with the fature; and, beeanse new machines and
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deviees for reprodueing copyrighted text matter are in a stuge of rapld
development, the futare in‘this wren i~ nnpredictuble, Outright repeal
of the manufaeturing requirement should be necomplishel Us SO0 s it
et be shown eonvineingly that the effects on the {.'.h'. printing induse
tey as a whole would not he serions. Mennwhile the hest approuch lies
in the compromise embodlied in ~section 601 of the present Lill.

Works xubject to the man wlacturing requirement

The seope of the wanufacturing redquirement, as set ot in sube
seetions () and (b of section G01, is considernbly more limited than
that of present law, The requirements upply to *a work consisting
,»rqmmlt-rnnlI‘\' of nondramatic literary material that is in the English
angiage ad 15 protected under this, tigde,” and would thus not extend
to: deefle, MsieR), pictorial, or graphic works; fnroign-lamgungu
works amd hilingeal or multilingual dietionaries; public domain
materinl; or works consisting preponderantly of material that is not
sithject to the manufaeturing requirement.

A work containing “nondeamatic literary manterial that is in the
English langunge and is protected under this title,” and also contain-
ing dramatic, mnsieal, pictorial, graphie, foreign-language, public
domain, or other materinl that is not sihject to the manufacturing
requirement, or any combination of these, is not considered to consist
Cpreponderantly” of the copyright-protected nondramatie English-
lnnguage literary material unless sueh material oxeeeds the exempted
materinl in importanee, Thus, where the literary mterinl in & work
cosists merely of a forward or preface, and cuptions, headings, or
brief deseriptions or explanations of pictorinl, graphic or other non-
literary materinl, the mannfucturing requirenient does not apply to the
work in whole or in part. In suel a case, the nen-literary material
clearly exeeeds the liternry material in importanee, and the entire work
is free of the manufacturing requirement.

On the other hand, if the copyright-protected non-denmatie English-
langage literary materinl in the work exceeds the other material in
ilportanee, then the mnnufacturing reqguirement upplies. For example,
n Work containing pictorial, geaphie, or other non: literury materin! is
sibjeet to the manufacturing requirement it the non-literary muaterial
merely illnstrates a textunl naeeative or exposition, regardless of the
relative ammmt of space oceupicd by each kind of materinl. In such a
ense, the nareative or exposition comprising the literary material
lainly exeeals in importance the non-literary materinl in the work,
{owever, even lImugL such a work is subject to the manufacturing
erquirement, only the portions consisting nlJ copyrighted nondramatic
liteeary material in English ure required to he manufactured in the
United States or Canada, The illnstrations may be manufuctured elye-
whore withont affeeting their copyright status.

Under section 601(h)(1) works by American nationals domiciled
abroad for at least a year would be exempted. The manufacturing re-
quirement would generally apply only to works by American authors
domiciled heve, and then only if none of the co-authors of the work is
foreigm. :

In order to make clear the applieation of the forcign-author exemp-
tion to “works made for hire' -of which the em loyer or other person
for whom the work was prepared is considered the *nuthor” for copy-
right purposes  the committee adopted an amendment which provides

197



R

that the exemption does not apply unless o <ubstantinl part of the
work was prepured for an employer or other person who is not n
national or domicilinry of the Unived States, or a domestic corporation
or enterprise.

The cotamittee has adopted the proposal put forward by various
segments of both the US. and the Canadian printing industries, rece
ommending an exemption for copies manufactured in Canada. Since
wage sl:\l.«hll‘«ls in Canada are substantially comparable to those in the
United States, the arguments for equal treatment under the mann-
facturing clause are persuasive,

l.imih;,h'.m;e on importation and distribution of eopies manufactured
abroaq

The basie prurpose of section 601, like that of the present manuface
tring clause, i< to induce the manufactire of an wdition in the United
States if more than o certain limited number of copies are to be dis-
tribited i this comitey. Subseetion (1) therefore provides in general
that *“the importation into or public distribution in the United States”
of capies not coaplying with the manufacturing clanse is wohibited,
Snbsection (b then sets out the exceptions to this pl‘ull“l)itiun, and
elanse (2) of that subsection fixes the limit at 2,000 copies.

Additional exeeptions (o the copies affeeted by the manufacturing
Fequireinents are set out in elanses (3), (4), (35). and ) of stthseetion
(b, Clanse ¢8) periits importation of copies for governmental use,
other than in schools, by the United States or by “any State or
political <subedivision of & State” Clause (4 allows importation for
personal wse of <o more than ote copy of any one work at uny one
time. i also exempts copies in the baggage of persons ariving from
abroad aned vopies intended for the libeary collection of nonprofit
scholardy, eduemtional, or relisions organizations, Beaille copies are
completely exempted under clanse ¢, and elaise (6) perntits the
priblie disteibation in the United States of copies allowed entey by
the other clintses of that subsection,

What eonstiiates waafaetare (o the Uiitod Stab s

A meet dithiendt e, to ~ome at least, the most important problem
i the pre-ent manmfactaring elause controversy involves the restrie-
tiens to be juposed o foreien 1y pesetting oF congposition, Under
whit they tegard as o loophiole i the present law, o munber of pub-
lisher~have fur years been Im\ tng thete mannseripts -t in ty pe ahrowd,
inperting © reproduetion proof="* mud then printing their books from
ol <t plates "‘l»_\ Bhowraphic process * % * wholly perfornned jn the
Unired States""T e lnnganage of the statute on this point - wbigzions
ated, althongh the pulidizhers practive has received some support from
the Copy rizlit OfFice, there is wgurestion as to whether or not it violutes
the wanafacturing requivements,

In weneral the hook publishers hnve opposed any definition of do-
metic mamefneture that wonld close the repro proof® loophole or
that would interfere with theie nse of new teclinigues of hook produe-
tionn, inclading nse of imported computer tapes for composition here,
This problem was the foeal point of o compromise agreeinent hetween
representatives of the book publishers and wathors on the one <ide
anl of typogeaphical fitms and printing tnddes wnions on the other.
The committes hos accepted this compromise as a reasonuble soliution
to the problem.
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Under subsection () the nnufacturing requirement is confined to -
the following processes: (1) typesetting and plate muking, “where the
copies ure Yrinlml direetly from type that hias been set, ot divectly from
plates made from suel tvpe”s (2) the making of plites, “where the
mnking of plates by a lithographic or photoengraving process is u
finul or intermedinte step preceding the printing of the copies”; and
GHin all enses, the “printing or other tinl process of producing mul-
tiple copies and uny binding of the copies.” Under the subseetion there
would he nothing to prevent the importation of reproduction proofs,
however they were prepared, us long as the plates from which the
copies are printed are made here nud are not themselves imported,
Similarly, the inportation of computer tapes from which plates can
he prepared heve would be permitted, However, regurdloss ul‘ the proc-
e~ involved, the actual duplication of unltiple copies, together with
uny binding, are vequired to be done in the United States or Canada,
Etfvet of voucomplianee with man afacturing requiroment

Subsection ulr of <section 601 makes elear that complianee with the
nannfactnring requirements no longer constitutes a condition of co -
right protection, and that the offocts of noncomplinnee are limited to
rights with respeet to reproduction and dist="bintion of copics, The
Bill does wway with the special “ued interim® e limit< and registra-
tion tequiremient < of the present nw o, even if copies ure imporied or
di~tributed in vielntion of the seetion, there would be ue eoffeet on the
copdright owner's right to make and distrilne photorecords of the
work. to muake derivative works including deamatizations and motion
pietnres and o perform or display the work publicly, Even the rights
to reproduee and distribute copies ure not lost in eases of violution,
althongh they we dinited us neminst cortain infringors.

Sibsection oli provides o complete defense in nny civil action or
eriminal procecding for infringement of the exelusive rights of re-
production or distribution of copies where, mnder coertain eireums-
stances, the defendant proves violation of the muanufaeturing reqguire-
ments, The defonse i< limited to infringentent of the “nondramatie
diterney material comprised in the work amd any other parts of the
work in which the exelusive right< to reprodace and distribnte copies
are owned by the sanee person who owns sueh exelusive right<in the
nondenmatic literary naterial™. This means, for vxmu|pl«-. that the
owner of copyright in photogeaphs or illusteations published in o book
coprrighted by <omeone else wonld not be deprived of his rights
nguin-t an infringer who proves that there had been a violation of
seetion 601,

Section 601 places the full burden for woving violation on the
infringer. His defense must he hased on pruuf'th:u: (1) copies in viola-
tion of <eetion 601 have been imported or wbliely distributed in the
United States by op with the authority” u" the copyright owner; and
(2) that the infringing copies complied with the manufacturing re-
quirements:and 3) that the infringement began before an anthorized
edition complying with the requirements had been registered. The
third of these elanses of subseetion () means, in effeet, that a copy-
right owner ean reinstate his full exelusive rights by manufacturing
an edition fn the United States and making registration for it.

Subsection (¢) requires the plaintiff in any infringement aetion
involving publishing rights in material subject to the manufacturing
clause to identify the manufacturers of the copies in his complaint.
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Correspordingly seetion 400 wonld reguire the nanufactirees to he
identitied in applicwtions for_registration covering published works
subject 1o the requirements of section 601,

SEUTION 602, INFRINGING IMPORT VTION

Neape of the scetinn

sSeetion 502, which has nothinz to do with the manufactnving re-
quiterients of seetion 601, deals with two separate sitnations: im-
portation of =“piratieal” avticles (that is, copies or phonotecords nade
withont any anthoriztion of the copyright owner), and nuauthorized
importation of copies or phonorecords that weee lawhilly made, The
general approach of <ection 602 is to make wanthorized importation
an aet of wfringemen in both eases, but o permit the Burean: of
Cistotn- to prohibit imporation only of “piratieal” artieles,

Section W20 first stades the general pnle that unanthorized im-
portation i= aninfringerent merely it the copies or phonorecords
“hane been acguived abromd,” but thes emnnerates three specitie ex-
coption: - 1 inportation ander the aathority or for the wse of 2
coverinetitu bady, bt not inelnding material for use in ~chools or
arstioy =zl aderiad for any purpose other than aechival use; (2)
inper teion for the privare use of the importer of no more than one
coty or phanorecard of o work at aotime, o of areticles i the per-
~ontd bezoage of teeveders from abroad s or G importation by non-
profit srranizations “opecated for scholardy, edneational. or religions
pepeses’ of =no more than one eepy of e adiovisael work <olely
fur arehival parposes, and oo more than five copies or phonorecords
of any other work for it library lending or archival pnrposes” Under
the detinition in seetion 101, “andiovisnal works" inelnde motion pie-
mires. 1 none of the three exemptions applies, any anavthorized im-
porter of copins or phonorecords acquired abroad ceuld be <ued for
danages sl enjoined from making any use of them, even belore any
public distribution in this conmiry has taken place,
lmlmrhl';m) ogl. ",;:rolh'('ul" ('ulu. ~

Section 020h) retains the present statute's prohibition aain=t im-
portation of =piratieal’ copies or phonorecords — these whose making
vwonld have constituted sninfringement of enpyright if this title
had been applieable.” Plas, the Burewn of Customs conld exselude
copie= or phonorecords that were unlawful in the conniry where they
weere meule: it eonld also exelnde copirs or phonorecords whicl, al-
thongh made Tawlully under the domestie law of that country, wanld
have been unlawml i the U.S. copyright law conld have been ap-
plied. A typical exampie wonld be a work by an American anthor
which i~ in the publie Lanain in « foreizn conntry beeanse that conn-
try does ot have < vright relations with the United States; the
making and publiecaticn of an nnanthorized edition would he fawlul
in that commtey., but % Burean of Custows conkd prevent the impor-
tation of any copies o that edition,

D poretattinng for sufringing disteibution

The seeond sitnation coverad by seetion 602 is that where the copies
or phonarecords were lawmilly inade bt their distribution in the
United States wonld infringe’ the U.S, copyright owner's exelisive
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righta. As already said, the mere act of importation in this situation
would constitute an act of infringement and could be enjoined, How.
ever, in cases of this sort it would be impracticable for the Bureay
of Customs to attempt to enforce the importation prohibition, and
section 692(b) provides that, unless g violation of the manufacturing
requirements is also involved, the Bureau has no authority to prevent
importation “where the copies or phonorecords were law ully made.”
The subsection would authorize the establishment of g procedure
under which copyright owners could arrange for the Bureau to notjf

them whenever articles appearing to infringe their works are imported,

SECTION 603. ENFORCEMENT OF IMPORTATION PROHIBITIONS

The importation prohibition of both sections 601 and 602 would
be enforced under section 003, which is similar to section 109 of the
statute now in effect. Subsection (a) wonld authorize the Secretary
of the Treasury and the Postmastor General to make regulations for
this purpose, and subsection (e) provides for the disposition of ex-
cluded articles,

Subsection (b) of section 603 deals only with the prohibition against
importation of “piratical” copies or phonorecords, and is aimed at
solving problems that have arisen under the present statute. Since
the Bureau of (‘ustoms is often in no position to make determinations
as to whether particular articles are ‘“‘piratical,”’ section 603(b) would
permit the Customs regulations to require the person seeking exclusion
cither to obtain a court order enjoining importation, or to furnish
proof of his claim and to post bon('l. .

SECTIONS 701 THROUGH 709, ADMINISTRATIVE PROVISIONS

Chapter 7, entitled “Copyright Office,” sets forth 1he housekeeping
provisions of the bill, Aside from the provisions on retention of de.
posits, catalogs, and fees, these seetions appear to present no problems
of content or interpretation requiring comnient here.

Retention and disposition of depozited articles

A recurring problem in the administration of the «.-o{pyright law hos
been the need to reconcile the sto age limitations of the Copyright
Oflice with the continned value of deposits in identifying copyrighted
works. Aside from its indisputable ntility to future historjans and
scholars, a substantially complete collection of both published and un-
published deposits, other than those selected by the Library of Con-
gress, would avoid the many diflicnlties enconntered when copies
needed for identification in connection with litigation or other pur-
poses have heen destroyed. The basie policy hehind section 704 is that
copyrighted deposits should be retained as long ax possible, but that
the Rogister of Copyrights and the Librarian of Congress should be
cmpowered to dispose of them ander appropriate safegnatds when they
decide that it has become necessury to do so.

Under subsection (a) of section 704, any copy, phonorecord, or
identifving material deposited for registration, whether registered
or not, hecomes “the property of the United States.” This means
that the copyright owner or wrson who made the deposit cannot
demand its return as o matter o right, even in reicction cases, although
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the prm'isimm of seetions 407 and 408 are flexible enongh to allow for
specinl arrangenients in exeeptional eases, On the other liand, Gov-
ernment ownership of deposited articles under seetion T04() carries
with it no privileges under the copyright itsolf; use of o deposited
article in violation of the copyright owner's oxelusive rights would be
infringement,

With respect to published works, seetion T04(h) mukes all deposits

“available o the Lilbrary of Congress “for its colleetions, or for ex-

chunge or transfer to any other library*': where the work is unpub-
lished, the Library is puthorized to seleet the deposit for its own
colleetions, bt not for teansfer ontside the Library. Motion picture
produteers fave expressed some coneerit lost the right to transfer copies
of whrk<. sueh us motion pictres, that ave been published muder
centil, tense, or loan aermgements, wight lead to abuse. However,
the Library of Congress hus not knowingly tennsferred works of this
<ort to other libraries in the past, and there is no reason to expeet it
to do soin the fature.

For deposits not selected by the Libery, stthseetion (¢) provides
thut they, or “identifying portions or reproduetions of thent.™ are to be
retained mder Copyright Oflice control “for the Jongest period con-
~itdered practicable and desicable” by the Regi<ter and the Librarian,
When and if they ultimately decide that retention of eortain deposited
articles is no longer “practicable and desieable,” the Register and
Librarian have joint diseretion to ovder their vdestenetion or other
disposition.”” Beeatse of the uniguie value and iereplaceable nature of
wnpiblished deposit<s the stthseetion  requives their preservation
thronghout their term of copyright.

Subecction h of section T4 establishes u new procedure under
which a copyright owner can reguest retention of deposited material
for the Ml tert of copyright, The Register of Copyrights i< author-
ized o dsetie revnlations preseribing the fees Tor t s serviee ad the
ceeonelition- wder whielt sueh tequests ave to be made and cranted."”’
(bl of copyright nbries '

Section T0Tu of the hill retains the present statute’s basie require-
ment that the Reister compile und publizh eatalogs of all copyright
powistrations at periodie intervals, bt gives hit diseretion to deter-
it ot the basis of practieability and wsefilness, the form and fre-
qreney ol publication of eacle part icular purt.” ‘This provision will
in no wav diminish the atility or value of the present entalogs, amd
the flexibility of appronch. coupted with nse of the new nechun-
teal amd eleetronic deviees now hecoting avuitable, will avoid waste
and vesulbt in n better produet,

I'upyr;.:[l:f Offie fres

The <chiodule of foes <ot ont in <oetion 708 of the bill is consistent
i amonnt with the fee jnererse enneted by Congress in 1965 (Public
Faw S0 297, effective Novendwr 26, 1965) 1 the busie fees ure 36 Jor
pesistration, $4 for renewal regi-tration, 35 np for recordation of doea-
ment=, and 85 per hour for searching. The <ection ulso contains new
Fees provisions tecded beeanse of new regquirements or serviees estab-
tihedd under the hill, and subseetion ) 2 authorizes the Register
to fin sdditional fees, on the “hasis of the cost of providing the serviee,”
for “uny other special serviees recpriving n substantial anount of time
or expense,” Sibseetion (h) tkes clear that, unless he chooses 1o
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waive them in “ocensionnl or isolated enses involving relatively small
amounts,” the Register is to charge foes for serviees he renders o other
Goverament agenvies,
Poxtal Interruptions

Section 709 nathorizes the Register of (o vrights to jssue regula-
tions to permit the neceptanee by the Copyright. Office of documents
which are delivered after the close of the preseribed pevind if the
delay was enusid by general dismuption or suspension of postal er
other transportation or communications servjces,

CHAPTER 8.-—~COPYRIGHT ROYALTY TRIBUNAL

General considerations

This legislation establishes stututory rates applying to cable tele-
vision svstems, the performance royaliy in sumn, recordings, the ne.
clmnieal royalty, and jukeboxes. The legislution also provides that
with respect to eable “olovision, the performanee royalty in sound
recordings und jukeboxe: , the royalty flm-s shall be deposited with the
Register of Copyrights fur distribution to the respective claimants,
The committee believes that sound publie policy requires that rates
specitiod in the stutute shull he subjoct to periodie roview. 1t is neither
feusible nor desirable that these rutes should be ndjusted exclusively
by the normal legistative process. Therefors, Chapter 8 establishes in
the Library of Congress a Cupyright Royalty Trilinal for the dual
purpose of making determinations concerning the adjustinent of statu-
tory royalty rates atned to mnke determinations in covtain vivenmstagees
concerning the distribution of royalty fees deposited with the Register
of Copyrights,

With reapeet to the adjustiment of the statutory royalty rates the
mirpose of the Tribnnal is 1o assnre that sneh rates ure rensonable.”
Phe conmmittee in fixing the royalty rutes has had to weigh varjous
considerations, sueh us the ciremmstunee that cortain users will be
mying copyright royalties for the first time, and that » new por-
}urnmm-v rovalty was heing established. While these considerations
inflineneed the committes's determination on rates it in no way restricts
the independence of the Tribimal to recommend adjustment of these
rates to assure that the rates are “regsonable’ necording to whatever
criterin the “Iribunal deems approprinte. The committer does not
intend that the rates in this legistation shall be regarded as precedents
in future procecdings of the Tribmnal.

Petitions for the adjustment of royalty ratss

Sections sz provides that onJuly 19T he Register of tupy
rrehts <hall commenee the proveedings for a veview of the pates K-
fied tnsections TH, THL TED ad T,

During enlendar yenr 1982, ad in each sithsequont fifth calendar
Meal, any onner or dser of o ('I)ll.\'l'igllll'l‘ work whose |'u|\'ll|ly rates
areinttinlly speeitiod by sections 111, 114, 115 aned 116, or a+ previonsly
adjusted by the Tribunal, or the duly anthorized wgent of sueh user,
may fily o petition with the Register of Copyright< declaring that the
petitioner reguessts an adjustment of the statutory royalty rate, or
rrete previonsty establisled by the Uribmual. The Regicter shiall mnke
p determinntion as to v herther the upplicant hns o signifieant interest
i the royalty eate in W il g wdjustinent is requested. I the Register
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dotormines that the petitioner has a significant interest, he shall
cattse notiee of his decision to be pablishied in the Federal Register,

At the expiration of the eatendar yoar the Recister <hall make a de-
tertnimation s to whether an apphieant has o signifieant interest in
the rovalty rate in which an adjustinent i pequiestend. 1 the Register
dotermines that at least one petition has established - <ignificant
interest, he <hall enuse notice of his decision o be prdlished in the
Federal Redster sned procecd as prsvided in Section S0 for the von-
stitntion of a panel of the Tribunal to consider an adjustient of the
approjriate statntory rats. Only one pranel wonkl e established for
earch royvalty rate,

Regnlatinns of the iaister of Copyrights

Section 702 anthorizes the Revister of Copyrights, subjeet to the
approval of the Librarinn of Congress, to estitbli-h regnlations not
inconeistent with faw for the adipinisteation of the fnzetions and
hities made his responsibility. T is contemplated: that the Register
sl 1sene the neecessary reenlations in sueh matters ws the form atuld
content of petitions for adjnstiaent of royalty rates, the form and
content of elains filed presuant to Sections T 114 and 116, seneral
regnlatious for the fanetioning of panels of the Tribinal, aned sueh
adiministEative reemlations gs are necessary. coneerning cotmpensition
of members of the Tribinal and expenses of the Tribnnal,
Mewhorship of the Tribunul

Avrording 10 Seetion s02, or npon certifying the existenee of o
controversy coneerning the distribintion of rovalty fees, the Rewister
sladl veguest the Mmeriear Arbitration A<sociation or any sitilar
stivere~or organization to farnish a fist of three metmbers of the Asso-
ciation. In referring to menhers of the American Arbitration A==ovia-
Vior the intent is to ineinde those individuals who are oflicially
members of webitration panels of the Assoviation.

The Revister <hall commumicate the proposed names, together with
st indformation as mav be appropriate, to all known parties of inter-
eat. Ans <ueh party within twenty days from the date of the commnni-
cation ey submit to the Register written objections to any or all of
thes propoaad names. 1 o objections are recetved, or il the Register
determines that the objections are not well fonmded, he shall certify
the appeintinent of the three desienated individnals to constitnte a
panel of the Tribunal for the consideration of the specilivd eate or
rovalty distribmtion,

If the Register determines that the objections to the Coesignation of
one or e of the proposed individoals are well fonngded, the Register
shall reqpue=t the Nmerican Arbiteation Association or siecessor
organization to propose the necessary ninber of sub=titute individuals,

The Reister npon reeeiving sueh additional names Sl constitnte
the panel. He shall designate one member of the panel ns Chairman. 1t
iv provided that i any member of a pane heroines nnable to perform
Hisdhitives the Register, after consultation with the pgrties, may provide
for the ~eloction of a steeessor i the e manner as the original
constitition of the panel.

Procedsives of the Tribunal

Section SO s coneerned with the procedures of the Tribunal. Juxrept
i~ provided by faw oras governed by weneral regubations issaed by the
Rewister winder Seetion 702, the "Tribunad shull determine its own
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procedure, Tt is the intent of this legislation that the Tribunal shall
complete cach proceading within one year of the constitution of a
panel. Upona showing of goml cunse, sueh period may e extended
npon the approval of the Committees on the dudicinry of the Senute
wind the Hou-e of Representatives,

Lorpevaditayes

Seetion MG provides that in procesdings for the distribution of roy-
alty fees the compen-ation of the wembers of the Tribunal and jts
other expenses shall bealeduetad prioe to the disteibution of the funds.
In proceedings for the wdjustment of rovalty rates there is authoriza-
tion for the appropriation of <aeli smms as may be necessary for the
compensation of the members ad the expenses of the Tribunal,

L ffeetinn date of royalty ald justis nt

The conmittee strongly believes that the publie intorest requtires
that no recommendation of the Iribunal for adju<tivent of o statutory
rovalty rate sludl become effective until the Congress has had the
oppertunity to determine whether the proposed adjustiment should be
disapproved. Therefore, the Tribunal is required to transmit its deei-
si‘nn for adjustment of any statutory rovalty rute to hoth Houses of
Congress,

Neetion M7 estublishes o procedure, modeled on the Reorganization
Aetowherehy within w specified ninety-day perisul of time either Honse
of Congress may adopt a resolution stating in substanee that the ree-
onanerded royalty adjustment is not favored. If sueh a resolution is
sdopted by cither Honse of Congress the adjustment shall not beeomne
effoctive wnd the "Fribimal may not give further consideration to the
adjustinent of the royalty rate nntil the expiration of the next period
specified in Seetion 20 0F neither Honse adopts a resolution of dis-
approval, the adjustment of the royalty rate shall tuke effect on the
first day following 90 calendar day= after the expiration of the period
in whieh the Congress may adopt a resolution of disapproval,

thetive date of royalty distribation

Section SOS provides that a final determination of the Copyright
Royalty Tribunal concerning the distzihution of rovalty fees purstant
to Seetions 1L 14 and 16 beeom. effeetive us 1o a particular
claiimant 30 days following the com:nuniention to the elaimant of
written notice of the determination, unless prior to that time an
npplication for judicinl voview has been filed. and notiee of the appli-
cation has been served upon the Register of Copyrights, If an applien-
tion for judicial review is tiled, the Register is anthorized to distribute
the royalty fees, bat must withhold from distribution sueh amonnts
as are direetly the subject of the application for judicial review.

Jwdieodl porion

Itis the view of the Committee that the Copyright Royalty ‘I'ri-
bunal affords the most practieal and equitable Ilurnm for final deter-
minations coneerning the distribution of rovalty fees among the vari-
ons elaimants. The Committee helieves that no nseful purpose wonld
be served by providine for o general review of sueh determinan tions by
the Federal conrts, Section S8 i< madeled on the Federal Arbitration
Act ared provides that the determinations of the Tribunal shall not he
subject 1o review in any Federal conrt nnless:
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() the deterntination was proesed by corenption, frand, or
undue means;
2y thers was evident partinlity or corrnption in any member of
thee ‘Pribnnal; or
cieany menther of the Tribanal was guilty of any miscotduet
by which the rights of any party were prejidieed. :

TRANSITION AL AND SEPPLEMENTARY PrOvVISiONs

Sections 102 thongh 113 of the bill are “teansitionnl wd <supple-
mentary” provisions which wonld not be o part of the new title 17.
Eflvetice date

Ueder section 102 of the teansitiomn] und supplementary provisions,
the revised tithe 17 wonld come into effect ondatiary 1, 1975, “eacepl
as otherwise provided by seetion 304000 The peferenee 1o seetion
4040 ie neressary to take aceount of the speeified eases of subsisting
renew al copy rizht's that have already beetcestended wder Pablie Lows
NT 66N, N2 00 LEL 90 416, 91 147, 91 555, 92 170, and 92 560,
right~ <cheduled 1o expive during 1974, and of copyrights for which
penewal recistration is nde between Decetnber 31, 1975, and Decem-
Der 31, 1974, Tn these eases the new statnte wonld operate, hefore its
offective date, to estend the total dieation of copyright 1 75 vears from
the date it was secitreld,

Wtk a0 the I"',’I;" oo

Sinee thers ean be no peotection for any work that bas fallen into
the publie domnin before Jdateary 1, 1975, ~eetjonn W makes elear
that Tot or espived copyrighis cannot e vevived andes the hill, Tl
woean] ~entence of the section, whiel prohibits recondine vishts in
notelFatatie w<ieal works copy righied Tefore Jaly 1909, velntes to
thee provision in the P act limitine recording rights to mn-ieal works
copyrishited after its elfeetive date.

Nopea o s aets o oth e stidob s

Seeetion 10 i the present Bill contains ive subseetion, each amend-
i ot enietitie Federal statate that vefers to copyrizht protection. Con-
siatent o ith the provisions of setion 105 an works of the U, Govern-
et —ihaeetion e repeals the vestigial provision of e Printing
Aot dendinee with the s sabjeet, A< explained shove i conneetion
with aetion 201, snbeection b amemds the Federal Records Aet of
1031 1o preerve nmansity of the Generad Serviees Administration
adth Fopeet to infrngenent of Presidential paper that lave neither
Tty |m'-li~|un| nor vesi-tered for copyrieht,

<o tion FEosibo of title 28 of the United States Code, the provision
dealive with Government diability for copyright infrisgenent, s
ametnled Dy seetion 10301 to substitnte the appropriate seetion
nnnther,

Sitheection (D) wonkd amend seetion SEcoeh of the Tnternal Rev-
cinte Code, ns amended, to delete o paoenthetical plivase exempting
conttnon law copy right< and copy rights ia commercinl prints and labels
from ~pecial teestment of personal holding company income; the
Tren-nry Departinent has agreed to this ametrdment, Subseetion ()
repeals n elanse of seetion 52020) of tithe 59 of the United States Code
dealing with the free mailing privilege for copyright deposits ander
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the present law, Finally, subsection (f) amends a provision of the
Standard Refeevence ata et ereating a special exception to the prohi-
hition agninst copyright in works of the Unitedd States Government,
Eiristing compulsory Vecnses for mechanival re production of musie

A~ ntrendy explained in connection with seetion 118, the bill would
preserve the geneeal principle of -« conpulsory license for the mechani-
eal reproduction of copy righted musie, but with a great muny changes
in_ specitie fentures, Seetion 106 i< o transitionnl provision denling
with the «tatus of compulsory licenses that hpve already been obtained
when the new law becomes vffcctive, In generl it would permit the
copilsory licensee to “vontinue to nmake wnd disteibute sueh parts
lie.. phonoreconds] coabdving the smne meehanical reproduction
fle, <ound recording] withom ohtanining w new compulsory license,”
However,any new “wechanical veprodietion® wonld be fully subjeet
to the provisions of <ection 115 and. even where the earlior sound re-
cordine i< reprodiuced, any phonoreconds nnde after Janmunry 1, 1975
Wonld b ~abject to the provicions of the revised statnte as 1o royalty
Fatee, methands of payment. und consequences of default.

S inborine copiprights '

As o exeeption to the manufacinring requirements, ssetions 22
nhed 25 0b e present statute provide o <pecinl procedure under whieh,
i revistraticon s nele within 6 ment s gfrer publication, a temporary
or e et copyrizin can be seceped for vears The ol interim®
time Yt and procedires have boen dropped from the mamifaetur-
e provisions of section 601 of the bitl, and section 107 therefore denl-
Wich the trssivional ease of “any work in which ad interim copyright
i snbeisting or s capable of Yo seeneed on Decomber 31, 1974,
Where o work is alrendy covered by an adld interim copyright or, huving
Yeen poblished during e lnst 6 months of 1974, the werk i< cligible
tor el intering registeation on that date, jts copyright protection is
witornstically extewded to the Tl term provided Ty <eetion 304,
Nutieo gt ol gecinasdy ll'l"’l.\',l!l, works

Stnee thee notice requirements of the new statute are different and,
with respeect 1o the vear date, more inetnsive than these of the present
buw. o transitional provision is needid to cover works fist published
before the effeetive date of the vevised liw, Seetion 105 makes clear
that. as o weneral rule, the notiee provisions of the ew law npply
te: “all vopies or phonorecont. publicly disteibuted after Januney f,
1757 bt ahd~ that, in the case of & work publihed hefore thit ute,
Ceomplinnee with the notice provisions of title 17 either a+ it existed on
Decemnber 511974, or as amended by this uet, is adequate with respect
too copies publicly distribited after December 31, 19747
Bowisteation and vecordation with v spoet by sabsisting copyrights

Section 109 of the transitions] and supplementary provisions makes
clewr that vegisteation and recordation on the busis of moterials ro-
ceived in the Copy right Office hefore the effeetive date of the new law
are to b tade nnder the present faw. even though the process is conie
pleted after Jannarey 11975, Where the Register of Copyrights makes
#odend, either hefore or after the effective date of the new law, for
deposiv of copies published hefore that date, seetion 110 provides that
the demand, wned the effect of noneomplinnee with it. wil’ he governed

L
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by the present statute: however, any deposit, application, and fee re-
ceived after December 31, 1974, in response to l'w demand are to be
filed in aceordanee with the revised statute,

Several provisions of the bill inchuding sections 2050 (), Nnid).
4050 2, 46 (06 2 4L and 412, preseribe registeation
or recordution as a prereguisite of certain purposes, Where the work
involved i~ covered by a subsisting coparight when the new law bhe-
comes offeetive, it is intended that any registration or recordation
made nnder the present law wonld <satisfy these provisions,

Phovoqraph Becords boaving connterfeit lahds .-

Section 111 amends Seetion 2818 of title IS of the United States
Code, the record Tabel counterfeit statute, to inerease the erimingl
penatty from the cnrrent misdemeanor status, A person =hall be fined
not more than $25.000 or imprisoned not more than 3 years, or both,
for the st offense of knowingly and with frondulent intent enusing
the transportation of phonorecords bearing forsed or connterfeit
Fabel. For any ~ub-eguent offense aperson <lal! be fined not more than
SH0.000 or imprisoned not more than 7 years, ar hoth,

Other trapsitionnl vl .\'n‘uplq necehn ]n'm';.u'un.e

Sectjon 112 mahes elear that a eanse of action exi-ting onclanuary 1,
1975, i~ to be governed by the taw ander which it arose, and «cetion 113
i~ the familiar elause preservine the constitutionality of the remainder
of the <tatute i any part of itis held uneonstitational,

Trre 11 =N aTios v Cowvsston ox NEw Trenvovostes, Uses or
Corviienred Wortns

MU RPOSE OF TTTLE 1

The prrpose of the proposed Fitle TL o ataended. is 1o establish
a Natienal Commiz=ion to study and compile data on the reproduetion
andd s of copyrighted works of suthor<hip (1) in antomatie systems
capuble of storine. processing, vetrievine, and (ransferring informa-
tion, nned 221 by varions forms of machine veprodoetion; and the eren-
tion of new works by the applicatione or intervention of antomatie
svatems or machine reproduetion, The Commissia is directed to make
reconmmendations to the President atd the Congress coneerning such
chanzes as mav be necessary to assure for sueh purposes aecess to copy-
viehted work< and to provide reeomition of the rights of vopyright
owhers,

Prior to the introduction of copyright revision legistation in the
Congress. exhanstive study was given by the Copyright Office nl
varions interested gronps to those issnes that it was anticipated would
require attention by the Congress during the revision program. The
current of potentinl impact of computers and other information
<torage and retrieval systems on_ the copyright revision effort was not
foreseen and conseqprently the bill submitted to the Congress did not
tnke into aecount the signifiennee of this new technology.

The first extensive consideration of these matters i the Congress
ocenrred during the hearings of this committee'’s Subcommittee on
Patent<, Trademurks, and Copyright=. At the same time within the
exeentive braneh the Committee on Setentifie and Technologieal In-
formation of the Federal Counedl for Seienee and Technology was also
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exploring these problems. 1t beeame apparent during the subcommittee
examination of this subject that if the Congress were to yndertuke at
this time to nke a final determination conesrning the possible ne-
cessity of madifientions in the copyright law, beeause of various tech-
nological advanees, it woulid delay for at least severnl years the enaet-
ment of a general copyright revision bill, Such o deluy would be ex-
tremely nndesitnble m view of the obvious need for revision of the
copyright statute, which is exsentinlly that enacted in 1909, More im-
portantly. suflicient information is enrvently not available to provide
the fonndation for a sound judgment coneerning the future develop-
ment of the technology and the necessity for modifiention of the copy-
right stntute.

Another important  copyright  issue urising from technological
developments is the reproduction of co vrighted material by the use
of various machines. Photocopying in all'its forms presents significunt
questions of public poliey, exfending well bevond that of copyright
law. In additon, the erention of new works by the application or in-
tervention of antomatie systemis or machine reproduction presents
important copyright questions that require further study,

"‘Iu- Senate during the 90th Congress passed 8. 2216 to create the
Nationul Commission but no further action on that bill was tnken by
the Honse of Representatives.

RECTIONAL ANALYSIS OF TITLE 11

An analysis of the provisions of Title 1 follows:

Section 201(n) vslunlislu-s the Commission in the Library of Con-
gress. Nection 201(h) defines the purpose of the Conmission as the
study and compilution of data on the reproduction and use of copy-
righted works (1) in automatic systems enpable of storing, processing,
retrieving, and transferring information, and by various forms of
machine repraductions, not including reproduetion by instruetors for
use in fuco-to-fuce tenching aetivities; (2) and the creation of new
works by the application or intervention of wutomatic systems or
machine reproduction. T is further provided that the Commission shall
mnke vecommendation as to such changes in copyright hw or procedures
that may be necessary to assure for sueh purposes neeess to copyrighted
works, and to provide recognition of the rights of copyright owners,

Seetion 202{n) provides that the Commission shall he composed of
13 members as follow<: four members, seleeted fron authors and other
copyright owners; fonr members selected from users of copyrighted
work<: fonr nongovernmental members seleeted from the public
generully. all to he appointed by the President; nnd the Librarian of
Clongress,

Section 202(h) provides that the President shall appoint a Chair-
man and Viee Chairman from among the four members seleeted from
the public und that the Register of Copyrights shall serve ns a non-
voting member of the Commission.

Seetion 202(e) defines a guornm. Seetion 202() provides for the
filling of vacanecies on the Commission,

Seetion 203n) specifies the compensation to be received by members
of the Cormission. Seetion 203(h) provides that officers or employees
of the Federal Government shall serve on the Commission without
compensation, other than expenses,
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Seetion 204(0) authorizes the Commission to appoint a staff which
shall be an adwministeative part of the Libeary of Congress, This staff
<hal! be under the exelnsive control of the Commission and its Kxeeu-
tive Director. The stafl shonld be composed of individuals who are
knowledgeable in those arens which are relevant to the work of the
Cotmmission and shonld not be limited <olely to speeindist in copyright
law, Section 204(h) anthorizes the Commission to proeare temporary
and intermittent serviees,

Section 205 authorizes the appropriations of sueh snms as may he
necessary to earey ot the provisions of this legishvion,

Section 206(0) requiives that the Commission slnll submit to the
Pre<ident and the Congress within | year of it< fiest imeeting a_prelimi-
nary report on its activities, Section 206ih) direct< the Connnission to
submit o fivad veport within i vears after the effective date of this
legi~lation. Seetion 2060e) anthorizes the Commission o publish
certuin interim reports,

Section 2076 suthorizes the Commission to hold hearings, admin-
ister oaths and reguive, by subpena or otherwise, the attendanee of
witnesses and the production ulI docnments, Seetion 207¢h) provides
anthorization for varions meetings, seminar< or conferenees,

Seetion 208 provides tint the Conmiszion shall terminate 60 days
after the submission of it final report. '

COMMITTEE CONCLUSION

The committee believes that the membership of the Commission
should provide a halaneed representation of all interested view points,
in addition to representation of the publie generally. The work and
m commendations of the Commission will be of the greatest significanee
to futare n=e< of intelleetnal property. 1t i<, therefore, imperative that
those ~elected to seeve on the Commission <houdd, throngh knowledge
andd experience. be gqualified 1o evalate the social and economie
implivations of the new technologies,

Major factors leading 1o this Tegislation: have been the nse of
information sy <tems for edneational and data retrieval and dis<emina-
tion purposes. Sinee it s anticipated that these =s<tems will n=e
copyrighted texthooks aud other ednetional materialz, it is the view
of the committer that in seleeting Commpiission members from the
entegory of coperight owners priovity shonld be aceorded to the
repre~eiitatives of the ereators mnd copyright owners of texthooks and
other educational materials aud to erators mud proprietors of com-
mercal information prodiet and services ereated by nse of antomated
sy ~tems and machine reprodietion.

I ~electing members of the Conunission in the elassitication of
=er of copyrighted works, it is the intent of the conmittee that con-
dderation e given to incliding members seleewad from: eduestional
in<titntions. libearios, mannfetnvers, or sappliers of  compuater
machinery and governmental nsers, at the State and local fevel as well
as the Federal Government,

I i< net the intent of the committee that the Commission <honid
andertake 1o reopen the examination of those copyright is<ies which
have reeveived detailed considerntion during the eneren revision effort,
amd concerning which <atisfactory  solntions appear to have heen
achieved,
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PURPOSE OF TITLE 1T

"FPhe purpose of the proposed legislation, as amended, is to enconrage
the ereation of vriginal ornamental designs of yseful articles by pro-
teeting the anthors of suel designs for o limited time against unanthor-
ized copying, The title i< intended o offer the erentor of ormamental
designs of useful articles 2 new form of protection direeted toward the
speeial problems arising in the design field, and is intended 1o avoid
l!w defects of the existing copyright and design patent statutes by
providing <imple, casily seenred, and effective design protection for
the peviod of 5 years, or, if renewed, o period of 10 yoears, under
uppru‘n'i:nv safewmads and conditions,

Sueh desiens are presently protected by design patents issued undoer
tithe 35, Unitead States Condes, of they meet the reguirements of title 35,
Ndesign patent way not beissued antil o seareh has boen made to
determine that <neh design possesses novelty, The design patent law,
while affording protection 1o some designs, has proved adequate to
protect those whose designs have only a <hort life expectaney.

The present copyright statute is wqually inappropriate for the pro-
teetion wb sl desiens, The term of copyright protection is too long
For the majority of designs, The scope of copyright protection is too
broad, while the notiee amd registeation: requirements do not fit the
nevds of desian protection, Ao, the copyright law protects only those
tesiens whicl can be separately identified as works of e,

Beeanse of the limitations of both the design patent and copyright
law~, this legislion proposes 1o establish a new form of protection
for  orivinal ormamentul designs of neeful artieles,” The stihject
matter of the hill i< limited 1o designs of useful articles, the term
Mlesicn™ veferring to those featnres of the usetnl artiele intended to
ive it an ormznental appeneanee, The protection: provided hy this
lewi=Lation wonld besin \\'Lun a viseful artiele, bearing the design, is
e prblie, s wonld Tast for s o, if renewel, 10 venps,

Nothine in this leistuion would affect any “rights or remeiies
presently available mder titles 17 and 35 of the United States Code,

SECTIONAL ANMLYSIS OF TITLE 11

Avcataysis oo Hoe provisions of Filde TH follows:

Section ol s provides that the anthor of an origiial ornamnental
st of nsefal aeticle may seeare the protection pronvided by this
Bl cipeen complyine with cortain provisions, Section atbohe detines
the termne asefal aptich " decien of o vseful artiele,” “ornmuental,”
aned vrtsinal

Section 2 cpeetties thent piroteetion under thi Wil Bl et e
syl lor o ol-“i;!l: it i~ Lite! nl'i..il:.l'.‘ i- ~!:.Ip|0' (118 "Hllllllnllp!;lil'L
LT | TR O PP OPUR I T O stapree arcantmerplaes only in <tenif-
Pt dessae v b e celebe B vt Fanetion of e
artecte e e T b v crnpee b of three e don ! e e

L TP E LAY & FOURPPATY BT et e’ D wennn® L oand ebideents

St ol b nderaarasent . ahi ooileprwear,
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Seetion 303 provildes that protection for o design shall be available
notwith<tanding the employvinent in the design of subje t matter ex-
ehtded fram protection under section 302 6f the design is a substantial
revision. adaptation, or rearrangement of <aid subject matter. pro-
vidl that such protection shall be available 1o o designe employing
sithject matter protected nder titde 17 ae 35 of the United States
Code or nder this legishition only i sneh protected subject matter
is employved with the consetit of the proprictor theveof. Tt is further
provided that sueh protection shall be independent of any subsisting
rmh-u-liun in subject matter smploved in the design, and sltl not
woeonstined as seeuring uny I'i,‘.!‘l‘ 1o sithjeet matter exelnded from
protection or as extending any subisisting protection,

Section 304 provides that the protection provided foe o desien
shall commenee apun the date when the design is fiv<t ade publie,
It is provided in <ection 304chy that w design is first made public when
an_article cmlundying the design is anywhere publicly  exhibited,
publichy disteibited, ar offered for sale to the publie,

Section 30500 provides that the protection provided for a design
by this legiskation shall continme for a term of 5 vears from the date
of the commeneeent of protection bt if an application for renewal ix
received during the vear prior to the expiration of the S-vear termn,
the protection <hall he extended for an additional period of § vears
from the date of expivation of the fivst 5 years, 1t is provided in
seetion 305:h0 that when the design notice actnally apphied <shows a
date eaclier thag the date of conmencement of protection, protection
<hall terminate as thameh the term had comnmeneel at the cardier date.

Section 05t deckares that where the distingnishing elements of o
desien are in <nbstantially the same form ina nmber of néeful articles,
the desien shalt be protected as o all sieh articles when protected as
to ot of vhem, bt not mare than ene registeation will be reguiced.

Section 30600 provides that whenever any de<ign for which pro-
ten tion i< sneht i made public, the proprictor shall mark it or have
it marked with a design notice consisting of the three specifiod ele-
ments, ]

Seetion 30600 peguires that the notice shatl be so foeated as o give
reasonable notice of desien protection while the aseful arvticie em-
bonbvine the dbesien i passing thrangh it~ normad clannels of com-
nmeree,

Seet o S30600 speeifies that the remmval, destenetion, ar abliteration
by othiers of the dedien matiee shall nor atfiet prateciion wneder this
Bill wlers the proprietar of @ design bas complied with the provisions
of thi. <ection.

Seetion G007 declares that the emission of the notice preseribed in
<eetian 306 <hall ot et boss uf 1the |)|'ula-|-liu|| or prevenld veray ey .fnl'
infringement weminst persons who, after wreitten notiee of the desizn
pratection, hegin an amberiaking leadineg o infringement. flowever,
<l omission <hall prevent seeovery amiinst g person who began an
mdertaking lending o infringement before recciving notice, and no
injnnetion <hall e tssied nnbess the proprictor of the design <hall re-
imbnirse for any vessonable expendituee or obligaion ineanmection
with nulerkings inearvel before w Fitten notice of ||l-~iﬂ'll pl'ull'l"il'lll.

Section 3080 provides that it <hall he infringement of a0 design
for any persen without the cansent of the proprictar of a design to
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make, have maule, or import, for <ale or for nuse in teade, any infringing
article or <ol or disteibute for sale or for nse in trade any such in-
fringine acticle. s provided that a seller or distributor of any article
Wha did not make or napor the <ame shall be deemed 10 be an infringer
only if b indueed or acted in eollusion with a wannfactnrer to make or
an importer to import sieh article oe i he rofuses or fails to make a
prompt disclosiee of Tas souree of suel artiele, and he orders or re-
orders such article after having received o personal written notice of
the protection subsisting in the design.

Section 308th) provides that it shall not be infringement 1o mnke,
have wade, import, sell or distribute any article embodying a design
crestted without knowledge of. amd copying from. a protected design,

Section 3085 e) <previfies that a person wha ineorporates into his own
Produect of wanufacture ancinfringing article sequired from others in
the ordinaey conrse of hitsiness or who, withomt knowledge of the pro-
tected dhesicn, makes o proeesses an infringing article for the aecount
of anot e person i the cedinary conese of business <tall not be deenied
an infringer exeept under the conditions set forth in this seetjon,

Section 308y defines what constitntes an “infringing article.”

Section 308 requires that the party in an aetion alleging the
validity of o vecistered design Slall ave the ipsden of aflirmatively
e~tablishing its originality whenever the opposing party introduees
an earlier work which i~ identieal 1o sneh design or <o sintilar as to
nake o prima facie showing that the registerad design was copied from
stich work.

Seetion 300 0 provides that protection shall be lost if applieation
for recisteation of the design is not meade within 6 months after the
date on which the design was tist e public,

Section 300 b <peeifies that application for registeation or renewal

sy beowide by the proprictor of the design.
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Section 300 e requites tat the application for fegisteation shall be
naele 1o the Ndinistrator and states the matters which ~hall be
inehuded in the application.

Section S teguirves that the application <hall he aecotapanied by
A stitement nrader oath and <et< forth the matter that st be sworn
to by the applieant.

Section SO e wuarantees that orror i auy statement or assertion s
to the iy of the atticle Shall not affect protection ader the aet |

Section G300 Fo provides that crrors in omitting a joint snthor or in
nninzg an allend joint anthor <shall not affeer e validity of the
resistrutinn. oi the aetunl owner<hip for the protection of the design,
provided tat the name of one indiviidnal who was in fuet an anthor
1~ ~tatesl in the application.

Section 09 @ provides that the application hall be necompuniced
by twa copics of o drawing or other pictorial representation of the
nseful artiele.

Section S00-h permits eelated articles having connnon design
features b inchuded o the same applieation ader preseribed
conalition-, .

Seetion 310 provides that wn application for registeation of o design
i this conntey by o peeson who has previonsly filed an application for
reisteation of the sine desizn in o foreign country \\'Lic:h uffords
similar privileges 1o US, citizens, shall have the saine effeet as if filed
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in this conntry on the dute on whieh the applieation was first filed in
any such forcign countey, if the appliention in this country is filed
within 6 months from the earliest date on which any such foreign
npplieation was filed.

Seetion 311 preseribes the procedures for the administering of the
onths and acknowledgements requived by this aet,

Seetion 312000 provides that upen the filing of an applicution and
upon payment of the fee, the Mdministeator shall determine whether
or not the applieation relutes to a design which. on its face, appears to
b subjeet o proteetion wnd if so, shall register the design. 10 is further
pravided in section 1200 that if the Administrator determines that
the applieation on its fuee relntes to - design which is not subject to
woteetion. the Administrator shall notify the appliennt, who shull
mve 3 months in which to regquest reconstderntion of his application.
After considetntion of sueh a vequest, the Administrator shall ¢ither
tegister the design or send the applicant a notice of final refusal to
register.

Section 312000 provides that any person who helieves he is or nay he
dutiaged by o registeation may, upon puyment of o fee, apply to the
Administeator nt any time to enneel any registention on the ground that
the design is not <ubjeet to protection, This seetion further provides
for the procedures to e followed in sneh enneellation procecdings.

Section 51200 provides tint when u design has been registered, the
lnek of utility of auy article in which it has heen cinbodied shall he no
defense to an infringement action and o ground for cunecllation.

Section S 1 authorizes the is<nanee of certifientes of registration and
provides for the content thereaf.

seetion S0 instimets the Administrator to publish lists and
indexes of resistered desisms and cancellntions thereof wnd anthorizes
him 1o publisli the drawings or other pictorial represeniations of
l'|°j_"i~l|'lc'c| |||-~i;fll~.

Sertion 314 instruets the Mdministeator to establish and mnin-
Iluin a fite of the deawings o other pictorinl representations of regi<tered
tesitens,
 Seetion 51 s specities the foes which <hall be paid to the Xdmin-
I~tetor,

section S8 b aathorizes the Mdministrator to e<tabli=h charges
for materials o <cevices furished by the Offier.

Section 416 antherizes the Mdministestor to establi<h regnlations
for the admini-tration of this leadation,

et LY |)l'u\.‘il|c-. for the obtaitinee of certified |-npi|'~ of official
recatds of the Otliee of the Adintni-rrator,

~ RN TS s rorr T Tt eedtest eftors i recis-

eetion drenrresd throreds tae fandt of the Office of the Adni-truator,

s tiede 410 ddenrilies those in whom the propeety viaht in the
desioen cbe b rect o pro bl e the peraen e per-oti it whom the
pl'up-'l'l.\ li.'.l i- ve~tel -tenatl e l'nl|~il||'l'r'| llll' |l|"p|:.|'|"|' uf the
| -"i'."h.

et Y bs. !-!'n‘.i-h-- four tin: tiney-foer ) u\\'lu‘l'*hip of thie prrop-
PPV FA i s teeet deroh desdoi or o sdesien for whicbeoan spplication
Poor goe si=tratinty bine hovere o ey b T

e e GH e s e theat ot oachien bdoement ) o |u't-'\ic|c't'l 1
T B sl bae |'!;.!!|.i Lrerte vy leteeee oof thee enecntione of anis-en-
ey wralst, oF copveznie e,
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Section 319ud) provides that un wssigniment. grant, or conveyance
shall be voil as agninst any subsequent purelaser or mortgugoe for o
valnable considerntion: withont notiee, unless it is vecordod in the
Oftier of the Addministeator within 3 months from its date of execution
or prior 1o the date of sl subsequent pueehase or mortgage.

Seetion 520 provides that the proprietor of n design <hall have a
remedy forinfringement by eivil aetion instituted ufter the jssignee of
w eertificate of registention of the design, or the tinal vefusal of regis-
teation of the design by the Administentor.

Sevtion 521 anthorizes the geanting of injunetions for the prevention
of infringements,

Seetion 32200 provides that the conret, wpon tinding for the elaim-
ant, <hall awanl damages wlequate 1o compensate for the infringe-
ment, but in no event less than the reasonable vahie of the use made
of the design by the infringer, awd the costs of the aetion. It is further
provided that the conet may inerease the damages to <neh amonnt, not
exeerding 5,000 0r 81 per copy, whichever is greater, as to the court
shall appear to be just.

Seetion 52200 excludes recovery for any infringement committed
more than =2 veurs prior to the tiling of the eomplain,

Seetion S220¢0 permits the court to awand reasonable attorney’s fees.

Settion 2220 b anthorizes the conet to order the destenetion or other
disposition of b infringing articles aml deviees ciiploved in the
making of the s,

Section 323 anthorizes the eonrt to order 2 eancellation of a Togis-
teation.

Sevtion 24 provides a penaley for any person bringing an aetion for
infrinzenent Knowing that regicteation’of the design was obtained by
a fulse representation,

Section 52500 provides a penadty for the false nerking of g design
which i~ not prosected nader this legislation,

Seetion S23bi <pevities as to who <hall have a vight of action 1o sup
for the penalty,

Sevtion 526 provides a penalty for whoever knowingly makes a fulse
representation waterially - affecting vights obtainable nnder  this
lewrislation,

Seclion 200 makes elear that nothing in this legislation shall
afect any vight or cemedy now or heveafter held by any person nnder
tithe 17 of the United States Code,

Sevtion G275 spevilies that when a work in whicl copyright sub-
sist~ ander tithe 17 of the United States Code is atilized inan original
ornanental design of a4 uselyl article, the design shall be cligible for
protection suder the provisions of this lagslation.

Section 325Gy provides that nothing in this legistation shall affeet
any right or remedy available to any person under title 35 of the
United Stines Condee,

Section 3250 provides that the issnanee of @ desien patent for an
ortizmental desizaennder tithe 55 <hall terminate any protection of the
tesign under this legislation.

Section 329 spevilies tlet nothing in this legislation shall restriet
CLy eommon kaw or other vights or remedies available with respect to a
desizzie whiels has ot been e pulvlir as provided in ~ection 304(h),
or 12y any tewedemark right or vight 1o be protected against unfair
cotlipetition,
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Section 330 provides that the Administrator and Office of the Ad-
ministrator shall be such officer and office as the President may
designate,

Section 331 gmrantees that if any provision of this bill or the
application of such provision is held invalid, the remainder of the
legslation or application shull not be affected,

Section 332 makes conforming amendinents to various statutes,

Section 333 specifies that this title shall tuke effeet 1 year after its
ennctinent.

Section 334 provides that this title shall have no retroactive effect.

Section 335 stutes that this title may be cited as the Design Pro-
tection Act of 1974,

LocaTion oF OFFICE OF ADMINISTRATOR

While seetion 330 of this legislation provides that the Administrator
and Office of the Admimstrator shall Lo such officer und office as the
President may designate, it is the view of the conunittee that such
Office should™ be located in the Patent Office, Such dixposition is
acceptable to the Depurtinent of Commerce and the Patent Office.

CoMMITTEE CoNcLusioN

After a study of this title, the committee adheres to its former
endorsement of design protection legislation nnd recommends that the
title, ns umended, be fuvornbly considered, The principal ohjoction
made during the hearings of the Subcommittee on Putents, Trade-
murks, and Copyrights wns a concern that retailers would be made
linble by the mere sule of nn urticle infringing n patented design. It is
the view of the committee that section 308 of ths bill adequately
protects retailers, Under the provisions of seetion 308 a retailer who
does not him=elf indnee the manufacture or importation of an in-
fringing article need not concern himself with whether or not any
given item infiinges a proteeted design, The retailer is under no duty
to find ont, Even if a retailer has knowledge that an article infringes a
design when he buys it, this places no additional burden on him, n
any event, a retailer may dispose of all stock on hund or on order ut
the time he receives notiee of the protection of a design, Even after
receiving stueh notice he is completely free to reorder the item as many -
times < he wishes it he diseloses the sonree of the item, It is only when
he refnses to diselose sieh sonree that he must refrain from reordering,

"This being u complete revision of title 17, the copyright law of 1909,
as amended, in the opinion of the committee it is necessary to dispense
“with the requitements of subseetion h-ef-#te-XXIX of he Standing
Rules of the Senate i order to expedite the business of the Senate,
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AMDDITIONAL VIEWS o SENATOR JOHN V, TUNNEY

I regret that the royalty Fee sehedule for cable welevision svstenis
vstablishel by Senator Mo lellan s sibeonnuittee i section 111 (d)(2)
(1) of this Dill was vt in half by o twoovote manrgin during the full
conmittee warknp of the copyrigin bill, | opposed that action heenuse
oy jedement the ovighml fees were qiite wmodest in torms of the
vostdmposed npon the eable operators amd rensonnble with respoct
to the interests of the copyright owners,

Senator Biedick's compromise, which wonhl have Himited o em in
copyricht fees to the simaller enble sVstems, was more justified, and
| regrer that gl CONMi e rejocted it im favap Ur”lt't'uln'llt‘l(' redne-
Hon of Teee,

The conmintecs sepmt containe 1he following statenments, with
which Fam i fall aevord

very littke relevant ceonomiv daty was available (o
the stubeoneitgen = “ When it establishod the schudule of
Py ments e SO0 The subwonnittee 1y (973 held o henving
o the vovaliy wehedile previonsly approved by the subeom-
et and contained jn S, 1561 a1 this heaving the program
prochineers, bromdensters amd mmsie performing rights i
ches espiressed opposition ta the inelysion of aorovaliy sehed-
nhein the contnte ™ * 2P committee helieves that ‘the wen-
netie data available i the present time jx inveoncelusive hit
~ilports the Congress initinlly establishing royalty pages ® # ¢,
The conmintee dovs not imemd that the rates in this hegisla-
Cion ~hall Lo vegare ded as Prevedents in fatnee provecdings of
the teibmeal * 7 =

I believe the subeonmmittes wade a fair and remsonable antenipt to
matel the barden which this new foe would place on cable systems
aeainst the peed o cornpensate the prodoucers of tehevision program
materiale o had never been compuensated hetore by the eable indus.
Hev These prsdvicers, of com se, provide the bullk of the produet whieh
cathle TV wives 1o s cnnseribrs,

The faer i<t copyrigl rovalty income is essential to the eon-
tinned creation of progamm prodnets, The i produetion mdustry,
wWhich is the mujor sonmvee of the capyrigghted program materinl nsed
i hoth broadenst and cable telovision, is N serions ceonomie straits,
T New York, Calitornia, and smalley production centers, high levels
of nuemployment exist. veaching 600 aid T0¢; of the membership of
some eraft nmons, such as the Tenmsters, carpenters, eene miakers, and
paintersc amd over 5007 in the il extras Cinild,

The ability to produce a television or theat rieal lilm depends in no
stall part on the revennes derived from the copyright royalty on
progeam matcvial. The voyalty fees to be devived from the cable tole-

1217)
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vision indnstry will be a sigmiticant fuetor in determining whether the
fevels of activity and employment will decline or expainl,

“Phie hardship on program produeers of entting the fee schedule is
nugntiod hy 1\1.- other aetion taken by the committee, to elininate
the so-called =sports blachout™ provision. n so doing, the committee
allows cable TV, systems to u{ihlill virtually nnlimited sports pro-
weamming upder the compalsory license, Sports owners {or in some
oo the Droadensters) who have a copyright interest in sports events
are entitled to be conpensated under the Aot but their colpensation
st come fron the sine pool as the compensation for the prepured
progran copyright holders. With more part jes entitled to shure i the
seruss reveipts of the copyright royalty fees it seems somewhat unfair
toeut the total poul in half.

Those of ns who supported the oviginal subeommnittes rovalty fee
~ hoedule helieve that it called for a modest and equitable payment rate.
b shonld e remembered that the program producers felt this original
rate was inadeguate ad non-compensatory. Certaindy it woutld not
Lhay e innposed any utdne tiseal Inmlvn on the average eithle subseriber.

The rates were praduated, with suecessive e inereases on each
spvemding Stogun of quarterly subseription revehues, np toa top rale
of 2% ¢ tor syatets with quarterly reveanes athove S1G0,

11 has been eastingited that tie overadl effective rate of copyright
rovaltivs for the whole vable industry wonld have been 247 ntler
the ~ubeotnittee schedule, Assiing a1 average =6 monthily sub-
wviption fee, thi= weans that cable sitbseribers would, oin the average,
ave beett sehed to pay only abont 12e per wonti to the producers of
ti progrmns wloeh i thens sereens, Foven stibeeribers it the largest
avateius wonld hizeve b to pay less than doca month, and it sliowdd be
peted Vhatt e nzajority of eabile systets e the cotindey cie so sl
it G menthly pay sient for these sahscvibers world fave been well
utader fowe,

serator Burdick propuosed a compromise which wonidd have made
thee 2ot e ent i fees applicable only to the first two steps of the fee
sohnube, Systemis with Tess than Ssiein quarterly subscription reve-
s approsinately HO0 subseribers wonld have their fees lalved,
St vatisiderabile coneern has een raised sthont the |i|ig||l of these
sualler systets, 1 supported this compromise. The Bundick amend-
ment wotthd pot have had anajor effect on the overall revenaes ridsed
by the total fee sehedule gquite i contrast with the commniittee'’s
aetion toent in halfall the fees.

For all of these reasons 1 favored and supported the original royalty
rate sehednle proposed by Senator MeClellan as maditied by the Bor-
div-k omendiment. T felt it was a fair stavting point until the royvalty
tribnna] would have had thoe amd opportunity to assess all of the rele-
vint evonomie facts, The royalty ll‘i‘lllll:ll is not to be honnd by the
statutory sehedule and would ivdune conrse make its own findings.

I hope. therefore, that the royalty tribunanl may be able to act
prowptly in veetifying what 1 fear may be an upeoming critieal situ-
ation fur copyright owners and for those whose livelihoods depend on
the weitare of copyright awners,
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ADDITIONAL VIEWS OF SENATOR HUGH SCOTT

Generally, T oam very plensed with the Copyright Revision Bill,
S, 6L as was yeported by the Jwliciary Committee, Co wright
refornn is fonge overdue, and my hope is that swift Senate action will
soon follow, Al of the nembers of the Committes owe a great debt
to Senator John MeClellan, who, over the lust seven years, has spent
1 tremetsdons amonnt of time reviewing the many complicated issues
tonched by copyright veform, Without his diligence we could never
have progressed so far,

I woulll now like to connment on severnl uspects of the Copyright
Bill which the Committee approved on June 11, 1974,

SPORTS

The treatment of sports on cuble television was one of the most
difliendt jsstes to be resolved in the hill, The Copyright Subcommittes
wkler Senator MeClellan's Tendership spent nany hours trving to
re<olve it, Oviginally, Section 111 of l'u- bill put u vestriction on eable
television svatems varrving distant <ignal sports events without the
copyrizht owner's penmission, Beeanse of varving opinions on the
isstie, the Subeovmintes was not able to agree on g conmon appronch,
Theretore, the vestriction on sports was not ehangel by the Subeom-
mittee with the mdevstanding that the fall Committes” woul] resolve
it. '

T wonld Tike 1o anake it elear that 1 believe that both amatenr and
profe=sional ~ports teims deserve some special consileration: when it
comes to iclevising their gmnes on eable, Sports is o unigie kind of
telesised event, Unlike movies or other programs, with fow exceptions
Sports is oudy valuable for the lirst thne it goes over the airwaves,
Few people, for example, wonll be interested in viewing a reenn of
a Pivnes Phillies baseball smonge originally tebeeast last vear, There-
fore. the ansnene i professional teams only lmve « single opportn-
DY o promole ench ganee, a nnigie event,

Avother point T woulid Tike to ontline is that both amateur and

walesiomad tewms depend to a @ear extent on the revenes from
,u-m-- wile atteichinee to suevive, The factors influencing fans (o
attemd e aee vavied, Nosingle clement ean e completely hlaed
fore ponr attendance, However, forcing o home ten to compete with
~veral ather e of the s sport on eable cothl-eleavly hurt
attetdanec, I attendanee goes down, the teans revenes plummet,
the businessex operating concessions e hart, ol o eity will Tosxe both
s revente and fees frong the leasing of @ nmnicipal stadiom, iF that is
the case, For vollege nid high sehool sports, the reevipts from the fans®
prevchiase of tickets for hasketball and foothall will in many enses sup-
port the bivdieets of other sports (non-profitable) a sehool may sponsor
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like wrestling, lacrosse, gymnastics, bascball, hocke s truck and tickd,
ind arcnery, 5t wound be aoterrtte duss 1k these spolts coubd no tonger
B fumaek, tnoaday when the resourees of education ate being presseid
o the fant, nun-proqitable spons wilt provanly by one ot tie st
Hetis ol T Lae bunget by a0 = hool adiiuist rator seeking o
Ceunulnizye,

o botn professioual and smstenr sports temns will sonetimes have
HELY i Featin cont it to terevisst some ol e evonts, For exsunple,
the PatEsoningte reates inseosth club mahes @ tebey s conteaet. with
o 1eley 15100 st to ey =g a0 mnmber ol el gatnes through-
ont the seasa Las possible for the 1o sell these ganes o a LV
sation veeatse there are advertisers who are witlige 1o sell their
produets o the basis that toere s some excinsioaty lor the telecast (e
none-compretition with other buselil gumes). For many amatenr aimd
professiownl teams the vevenne trom the mdividnal television con-
traeta docs ke the dinerenee between profit and loss, 1 cable systems
Wil very close prosnudty 1o a eity with a professionl sports team
or colivge e have w nuner of alternative games of the same sport
simultanousty being offered, tie valne of the contract to a television
brondeaster van be redueed deasticalty, A hrondenster muy no longer
seek a contract to teleeast if all exelisivity is removed, There fore,
totally nncontvollal cable transmissions of many sports events in aras
with professional teams and, in some cases, college teams ean have
deleterions cifvets on revenues, The isste is not protection of teleyision
contacts but rather an attempt to ensure the finmneinl health of'sports
tentns 2o they are notforeed to go ont of business, Everyone will sntfer
if we have fewer loeal tenms to enjoy and follow,

To neet the very eomplex problems 1 have just outlined I believe
the orginal suggrestion of Senator MeClellun was workabie, He recom-
metdind than the Federnl Comtmunications Conunission e direeted by
the Congeress to promalgate rules nid regulations governing the car-
riagre of sports by eable television. Mong with this delegation of vule-
mahing anthority, 1 thought his suggostion thut sis specifie guidelines
e nsedd by the FCC was exeellent. In the Subcommittee 1 snpported
Semstor MeCleltun's wmendient and 1 agnin voted for it in the full
Conmittes when it was advanesd by Senator Heaot,

I would brietly like to connnent on Seuntor Harts upproach, Seuator
Havr prefermal instead of o delegation of raling vaking anthority,
a detinition of-vights™ approneh to the sports issue, Fissentially, l|_ls
menhinent wonhl have exempted all cabile sports signals as of 1972
amd then placed certain restrictions against nmssive distunt sigonal -
purtation of sports in eities with major al minor leagne professional
sports teams, This amendment: possessed: good elements and T voted
for i, 1t wonld heve provided major benefit to enble systems extunt
i 1072, Levinse their distant signal sports ax of that date wonld have
Tieen totally unatfectel, Also, all those cities ontside the specitied areas
having neor aml miner kagne professionnl sports wonhl Tave been
free from any resteiction on eable sports _prngr:uu[um;.:..l'umll_\'. it
wouhl have itnpuosed aeertainty on the entine situation, There wonld
not have been minnte-by-minnte adjnstients by the Fuderal Com-
mininieations Conmission, T am sorey this was not adopted as an alter-
native to the FCC rle nmking approach.
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CFor all reasons 1 have previously ontlined, 1 did vote agninst
Senutor Gueney's amendment that wonld have strnek all sports pro-
tection from the bill, Some mininal protection for sports is needed if
tesis e torenain eeonoically he iy,

Fodidd suppent the Conmittee ae om0 inebude lnngrunge in the Re-
Port relating to the sports issue, At least the Eingrnnge indieates that
the IFCC has jurisdiction over the ~ports isste 10t wishes 1o exereise
i Unfortmmately, the Report gz did ot w0 far enongh, 1 agreed

! with Sewator Hart's vecommendatvon that the =iy points 'in the orig-
inal FCC sports aendigent be aebded for the direction of the Com-
mission. I Congress i« not going to settle the jssie, the 'C°CC shonld

3y avt within its own anthority,

In conclusion, sports is a special Lind of business offering a unique
product. For it to become and to st 1y ceonmivaliy s, 1 think some
special attention has to e paid 1o s preculiage neals, 1 oppose nnim-
position of a sports blackont on eabde television bt at the sane time
oo el exposire on cable may deo-troy the mbility of sports, Some
tnderation is needed so bothe spores aind enhilse may prosper side by
side Either the so-ealled FCC anwendment or the e =definition-of-
right" approsch seemed to e g reeonable w av to strike this balance
Between two begitimate compueting interests,

Senator Hart las indicated his o <ive to joir me in my views on the
sparts issie,

PERFURMANCY Mo ALTY o8B, 114

L wonbid pacticalarly Jike to cosent on Secion 1 of 8, 1361, This
section regqiives wsers of copyrizhited sonnd recordings for profit to
pay a performanee royalty ta those who make 2 creative contribntion
o pecordest mnsic - -performing aitists, musicians and record com-
pranies. Nthongh a copyright was wranted 1o o) revordings by
Congeress in VL the isste of @ perforaansce rovalty was de ferred nnti
Congress” eoncideration of the Copes vight Revision Bill, Under seetion
LUL entities Dike hromdveasters, julie box operators, and backgronmd
mnsie services that mmhe use of the reeordid mnsie wonld have to pay
asmallrovalty to the artists for the vight o play i,

Formany yvears I lhave felt vers strongly that the wmmsien] artists
deserve s rewand for his ereative etffors, Thiry years ago when 1
served i the Honse of Representatives, T inteaduend LR 1550 (TSth
Congrres=y which wonbd have esiablished a pecformanee vight in sonnd
revording<, Later in the soth and 2ol Congrresses 1 introdueed similar
bitl> that wonld mamndate s pesformanmee rayalty for the mnsical artists.

Every stromsdy support the inclision of the perfornmne: rovalty in
the present Copyright Revision Bill, Although T orealize that e
Brosdeasters, especially, have objections to paying any foe to artists,

o TV tader pales whiel the Federal Connnnications Comtnisston <hal] promlizate,
s oenles taking antes et Phee effeeet il sy seentelars 1 sindasion L1 XY T

R the avaltbihiey v the poatilie b percninabile geesess ta gorley jee) sinelting events ;

el the fresteritie ol selinhinstie spuirlile evetits

ol atten-tanee sk gate receipte within the huotne teriltorles of sehilistle pnd
AP el pipelessioliat tie it ¢

Tl e valie of Yedenfehien contpas te o Ineen selinbasnie amd arganized prrofesslunn)
sleefte  teams unl brendeast  shiitiots Beetsed by the Federal  Commntentdogs
Cratntnfasinn

Cena the orderly sbeve bophienie o the brodeasting Indnetey, tnelnding Yisdeeprecnneleent
ad L HE statiens MHeenised by the Poder b Coattnimleabiotis Cogitnlesban . s

el the spberiy slevelnpruent of the o b Jpnlgstey.”
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I believe the principle is important and shonld be supported, The
argament has Lm-n made in opposition to the royalty that radio sta-
tions give free publicity to record companies and the nitists who mnke
the recorlds. 1 think this argmment misses the point. The real imsne is
whether or not a person who nses ereative talents should meecive com-
wnsation from someone else who takes them and profits from them.
More than 5% of the air time during which advertising is sold is
spent playing musie, 1 believe if the artists crentive efforts are nsed
in this way that he is entitled to some compensation. The performance
royalty in Section 114 establishes n small paywient tor the right.

It should be noted that the coneept of rewarding creative efforts
is not at all mnprecedented. Presently, the radio and television indus-
tries make venrly payments to organizations representing the indi-
vidunls whe compose musie, The fees paid to ASCAP, SESAC, nnd
BMI for the composers are far in excess of what the Copyright Rill.
sets ont fora performauee royalty, I find it indispntable that the erea-
tive efforts of the musical artist who performs are cqually as valuable
as those of the individnal who writes the music, In fact, it is the special
creative talents of the musical artist which really bring a particulnr
mnsical composition to life. In light of this, it is an anomaly that the
performers or record companics get nothing for their contributions
to irreplacable progranmmning material.

I tind it significant that almost forty countries have established
performing rights in recordings, These nntions have acknowledyged the
peessity to reward the ereativity of their gifted musical artists. It
should Iw no less important for us in the United States, 1t is paitica-
Inrly kev to recognize performing vights beeanse of the unique formm
of activity it entails, We all know by name the famons musieal nrtists
who renutin popular year after vear, Unfortunately, most musieal per-
formers have a very short productive life. It is an indnstry in which
tastes and public attitudes toward a certain type of music enn literally
chinge overnight. Some artists have only one popular song and are
never sneeessfil agnin, 1f the song is played agmin at a Inter time, the
artist should be entitled to share in the benefits it bestows on the
broadeasters, An example of a song which has endored over a long
ln-riml ix Bing Croshy’s rendition of *White Christmas®, There must
w hnndreds of versions of this song, but it is Mr. Croshy's special
treatient which is continningly popular at Christmas ench year, He,
like any other artist, shonkl share in the fraits of his creative effort
even after the actnal sule of his reeords diminishes.

During mnnerous diseussions prior to the Jodiciary Committee
weeting, there were many statements made to the effect that sl
radio stations. especinlly, conld not afford to pay a performanee roy-
alty. 1 argued that most stations conld easily pass on the 27 rate to
their advertising <ponsors. For example, if the rate for one howr of ad-
certising was St then the rate wonld go to $1e2 This clearly wonld
net beean exorbitapt inerense, However, Fdo realize that the very small
vaddio ~tation mieht be ina situgtion where it eoald not pass along the
2 pate, Tlherefore, in the dudiciary Committee T moved to lower the
pate 1271 which the bill had oviginally set. The new formula which
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was approvid gives a substantial niensure of relief to over 60 percent
of the radio stations in the conntry, The four percent of the nation's
adio stations that have net advertising receipt= of loss than $25,.000 @
vear wonld pay no performmnee rovalty ar ali. Stations with bet woen
N ad STonom a venr frone et adverti-ing reecipts wonld only
pay a blanket 8250 each year, It i~ sigmificant to note that about 27
percent of all vadio stations would iall under the 8100000 figure, For
thaxe stations with yearly net mily- dising 1eceipts between 8100000
aned S0, only o flar N0 fee et wotld Taedie, In that SHO0000-
N2 e approxinately 3 peereent of the uation's radio stations
are ielided, Finally, forall stntic - with alu e 820000002 year in net
advertising receipt=ca voyalty of 1 of those net eeeipts wonld be due
cach year, The toral vevennes wecer the formmlk as revised at my
recongmardation wonld be signific ntly less than one half of what
revennes wonld have been under t= original 24 rovalty rate,

Do conclision, T want to empli: .o that th. eration of o pevform-
atee rvight for <oind yecordings i tirely eossistent with the overall
poliey approach of the Copyrighe 1ol to fo toe and protect the eren-
tive arts, T Section TG the bl aes aowee performanee right for
composers when juke boses nse oo position- embodied in sound re-
cordings, and Section TE has b angeerl G inerease the fees rocord
companies nmst pay composers G sise of e e nisie inoa recording,
Mot signiticantly, the hill establ. < pow vivhis in the ease whewe o
vable television station picks up o odeast meerial from the air and
reteansits it Pmder Section 111 -+ able el vision station must pay
#oeopyrieht foe nnder o compnlzes eense to - e copyright owners, T
world snwrgest o the smae etions which ti lnl'n:l(}ﬂlh’h'l'ﬁ have been
Nt dovstablish liabilivy forthec vriglaed - aterials taken by enble
svatems tlat broadeaster< and mle < similarl. <lonld have to pay for
copy righted nnsival performanee: © ey use fos their progemoming,

Nemator Tt Lis inedicited his. - -ive to join me in my views on the
perfornanee royalty.,
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ISCFASTLAND. ERVIN, BUR-
NDOAND GURNEY ON THE

RECORDING NS PERFORMANCE ROYALTY

Ater consideralide deliate sl tallowing he marrow rejection by

tie votes ol wmendnients otlerd §-
o] to delete the reconding an- |
dwdiciaey Committee repanaed the.
il fornn the performes rovaly,

W renain committed to the o

15 cronomically unwie and vonsr
extrete havdshin to the bromh
indistee, It meses potential ois.
aned julehos opepators,

>l wonhl caeihibisig for 1
sontich teconhings for the benetiy o
e artists, Phi- rovalty woubd e
sl ecorhings for ol .
Never befote huie sy copy e
the commneercial relation-hips an

The Copyvriehr Notok (oo .
ey e bt i somnd recordings, .
need for ceeating oo eopnoeieht i
Probdie oo o PRt vt peaer
U TN e anied sake of their records,
abties Tor s iobition, survives in the
potteds Inour apinion, however, &
Bl shonid seo baevond tine linites:

Liedewd, reevamizing o revondin. -
copy et Trw enises serions const

~epttors Foevin, Gineney

bty e
S b peret s involdval,

voawd Thae-
rerfornanee royalty of S, 161, the
Pl o the Semate vetaining in mol-

ton that the P formenee royvalty
tomadly vousonnd, T will vesnlt i
s ey ey sod te the jukebos

<o some mdiidnal broadensters

st tinge s perfonanes rovally in

<ot s Getineers and perfor-
ik byt v who r.-rl’-nm Or s
Avasters and jukelon operntors,
tecounized at faw o in

o recage coany inteteetaal prop-
ded the only lesitimate

Sheess l

covilinzs v i 1971, it ciseted

sl ot nies Trom st horized

I ats et dione with eriminal puen-
Surrent boibcand deserves to be sup-

itpprecaeiate that the Copyright
apyrizht provision by P, 02§,
s perfrnsmes rovalty nnder the
diona o stions, Article 1, Seetion

S Chinse s of the United States Coanstitution, provides that Congeress
st b poower =000 praniot. che Progr. s of Seienee ad nsefl
Avrtes by seenting dor imited Toces o0 Xathors and Inventors the
eschisive Right 1o their vespective: Weitings and Discoveries.” We do
ot et the view thet veves b Gt soes amd peeforaners are
“Aurhors" arcivertors" i the veaitationat sense, Even thongeh their
comtributions e prodocing o se ool reconblng are sigmitieant. snely
contributions do not cvanstitme oo cinal inteHeetnal ereations whicl)
wonhl justify proteetion under b capyrighe taw, To ereate perform-
anee rovaltios for the Tenetit of 1 ond nsmaCactisers aml pirformers
e cop riehit faw wonld steetei: the Constinntion’s menntig bevoud
Feason sl fastilivation,

Broadeasters and jukebox operaoms remder @ serviee to both per-
former- and recording compaities by playing wew recordings: nder
N they wonbid now be reguired to pay stararory fees to these who
Peenetit: o this arvamgement. For vears, record compaiies hnve
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gratnitonsly provided veeords to stations in the hope of asenringe ex-
presre by vepeated play over the aie, The inseial stieess of reead-
e companmes ool oartists whe comteet withe lese compaiies is
l_lll'u-u'l |.\' relited 1o the volyie of povop] s les, which, in turen, |||'|u-m|.~'
owreat measure vpon the prorcotion effaeee of broeadeasters, Radio
stations aral pubebos operitors sicnitieant |y help to pnpul:u'im.- record-
= nd arrises, '

CReeand nn G tnvers ad performers, who have greatly profited
Fron the tvabiabde abe play af their voedings are, evert heless,
seekine el ditional reveres frot vadio stations aod jikebos opertors
By oway of nes statutory foes that could v inro thonsaneds of dollaes
by for ey baedeasters, Even though the Conmmittee agromd
tocrednee the fee scdiedile witie respent 1o braadieasters, it is estimated
that the new perfornemee rovalty will vost the heodeasting imdnstey
i additonal 0 pereent of pretas poedits, These royalty puynient s
vonld averie toan industey that Qs sot adeguatels demonsteated o
I|l'|-||, ' '

Ereter the present sebemes eomposers, poblishers, peeforners, anld
teeora conspariies allreceive niotey from the <ale of reconds and tapes,
bt wnlv coanposers e pbilishers obeain rovalties from broadeast
perforaemees v virtue ol enprersive sarmenents pegotinted berween
by el l starions el ASCAPE BMI and SESAC representing the
copa il propenetoes, T bas been estimated het vadio stations now
[y sonne St an o vear o these Teensing arsanizations for the
vt to plas pecards oner the air, Tlese Fes monnt to roughldy 5.5
tute it of P seatien=" tatal hrocsdast vevernes anld el sent :|.|n||ll
Lhopessent o the peetas vesdes o the entiee vl inebistiy . Thus,
Brvendeasters alpendy ey <jenittoant amennts for the privifese of

o pereent of their progeannings

t
P
playive wnerne whieh eies 7
Mot e

Wo betieve thent the S of whether perforers poecive advgiate
.-um:ln"-vllz":: fnl' 'II- il' (UK TTEN ~|u.';i|| et Y lli'll'l'lllillw' ill TR RITE nl'
capy et dabilite, Soels g peeotdene wonhl secin more sanenable to
et i o bastsween arrisrs nd e peennling caupanicos that vegniee
there tolentas enrber thone vhe statsvns whiehy sinee the demise of Hive
mste Tormats, o lovaer Save divect dealies with performers, How -
ever e capyrishn fees <ot By SO EGE Beconee Taw i may well e
vote ot for bendeastors to revice stndin orehestens nd e eon-
teint do iy the iensivians nnion < e,

T Pt then borhy the vevondiee indnstey mnd vecording artist are
being addbegpianely compe nsateal aeder the cievent systenr is dvanan
steated o recent stiedy nende by Dies Frederie Stimet of Hof<tra
Ueiversity coneeriing the disteibaition of ineotne from broadesest pea
l-lll (LN :lllol -:I'u- ul' l)'.unng_rl'ulnh |'o-o'u|'||~.

Professor St analy zed the vevennes, both from vecord sales il
atr playe senerated byoaanedoe sale of popmlar singles aad vecord
allanns, He estimated that, foe thee records anelnded o las analysis,
the folowineg anounts of incotee were veadizel

Culngaisers .- .. RZ AT I
abdistier- . . e . RUIUNELD
Perfortaine artists. . . . - . 2, N et
Levord cnauguinios cafter variable nstantie taring vost<o R (I N



These figures do not retleet two factors, In many instanees, por-
forming artists are also the composers and or publishers of the songs

— —— they vecord, in which event they veceive rovalties for air play as well

as {rom sales of the recording, On the other hand. performers and
record cotupimios must bear the co-Uof mnstiecessful recordings, A ftor
adjusting his estimates of revenues to refloct both of these factors,
D Stuart coneladed
The foregoing analysis <hows the performing artist to be
(o average) well ahead of (nonperforming) composers and
publishers in the distribution of incoue geherated by the
broadeast~ amd sales of records, but rather far behind the
record companies, Althonugh composers and publishers alone
receive broadeast performanee rovaltios, the other two fune-
tions Cperforming wnd manufactiring) ave better rewsded
per sale of the record than are composers or publishors:
the “average™ record octsells its broadeast performances,

As the Sttt stndy snggets, neither recond compinies nor per-
formers need the wdditional revenues that they seek from broadeasters,
The record industey is mneh farecr than the radio indnstry, in terms
of total revenues, In 19720 sales of pre-vecorded mnsie (LPs and
tapes) were estimated by the Record Industey Association of Amerien
to he SL921 million, this compacs with tadio revenues: of SIJ0T
milion. Revenues of the veeord fadustey e not declining, On the

Ceontrary. they are inereasing at a spectaenlar rate, exceeding by a
sstnticant nangin the total vevenaes and the rate of erowth of the

redio industey, Record indnstey revennes have inereased 42 pereent
in the dast five vewres (168 72) el 161 pereent i the st ten yenrs,
whereas radio revenues inereased 38 nereent and 107 prereent, respee-
tively. over the sime periods,

Radio protit mamgins have boen stable or even declining during
the past deeades PProfits i 1972 cere 905 pereent of revenues, hat
in 196 they were TLOU pereent, Farthermone, in the five yeur period,
IS 20 the avernge profit margin fell shightly 1o 925 perecnt, More
than 20 percent of the radio statao ns with net reventes greater than
=20 Jost money in 19720 1t s faie to prediet that additional
performance tovaltics will tuen vony radio markets into tnprofitable
areas for broadeasters and many ndividual vadio stations into Joss
operations,

Mowns wrzned that, given the pemeiple of performance rovalties,
all vadio operators shonld e 1o ddeed to ke rovalty pavments,
however nonunal, to the Hewistor of Copyrichite ha simadl town sta-
tions shonld pay something les o than Dhig city hroadeasters, Tt s
spparent that the mmount of the foosof the diferent fevels of Hability
written into Section THE were arived at arbiterily, with only one
principle tnemind sovery broadeaster shonld pay sonething for play-
g records. withont regard toan ability to pay.,

I our viewo the fees nuy well crcate severe ceononie hardships
for mareinal broadeast operator<: they mav aleo result in inequitable
treatment of vadio stations similarly situated in neighboring loeal-
ities or even in the =ame market.

The fact that a stakon's aunual advertising revennes, less e
sions, vield S1ooooo o s200000 op fall below those f}
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rational or reasonable relationship to the station’s profitability. Radio

broadeasters in large metropolitin markets, such as Detroit, Pitts-
- burgh or Los Angeles. norally gross well over these levelsg vet, be-
eatse of intense competition, the number of readily available AM and
M <ignals, local ceonomic conditions, high labor costscand other
factors. the stations mav actually have operating deficits, By con-
teast. in st market= competitive conditions and costs may be sneh
that ontlets e considerably fess in pet revenues it show hand-ome
protits. It may well he easier for asueeessfnd station ina rral com-
munity with net receipts of 500005 vear from advertisers to pay S:250
a venr in fees than Tor a broadenster in o major city making S20000
to pay the annual rovalty of $2.500, 1t is possible, too, that Station A
netting S200000 will pay S2000 in fees while station B in the same
nerket carning K190,000 will pay enly S50, Station X will pay $1.:250
more in fees for only RLOOO more in revenues,

Such inequities are not sueprising when it is veealled that impor-
tant considerations like profits, market size, loeation and economies
and other relevint factors were ignoved in deawing up the Seetion 114
compromive, I light of its confessed lack of expertize in these matters.
the Connnittee should not have ventured so precipitonsly into the
unknown tervitory of broadeast performance copyright, 1t should
have considered more earefully the experience, needs and interests of
all parties most affected by any vadieal change in the law.

The reguired pavment of these royalties by brondeasters may foree
a reduetion in the non-revenne prodieing news and public affaivs pro-
cranmming in order to meet the added costs, In such a sitnation, the
listening public will be the nltimate loser,

In addition to the severe cconomic impact the performance royalty
- would have on broadensters, it would impose an cqually unjustified
burden on jukebox operators, The jukebox indnstey is small in seale.
The typical jukebox aperator owns hotween fifty and one-hundred

muchines and has a relatively small profit,

Jukebox operators thronghout the nation have had to diversify their
operations into vending muchines and anmusement games just in order
to stav in business, In most places the jukebox has become merely a
supporting activity for vending operators and amusement ganes. Just
this year, for example. one of the oldest, and largest, of the manufac-
turers of jukeboxes. the Wurlitzer Company, terminated its-manu-
facture of jukeboxes beennse of declining sales and losses from this
business, .

U nder Section 116, asapproved by the Commiittee, jukebox operators
will be paying some $4,000.000 a vear in direct royalities on their esti-

Cmated total of 300,000 machines. In addition, under Section 115, they
will be paying indirectly ££500,000 in mechanieal royalties at 3¢ per
song that will be passed on to them by record manufacturers on the

7000000 yvecords that jukebox operators buy each year. We are con-

vineed that these rovalty burdens are the most that should be imposed
upon an industry of small businessmen who are being subjected to
performance royalties for the first time in history.

We believe for the above reasons that the performance royalty not

18 to brondensters, but also as to jukebox operators, should be

ad from this bill.




